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UNITED STATES VS. JOHN K. CUNNINGHAM i 1 

I 

A DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Law No. 90563 

i 

John K. Cunningham, receiver, plaintiff 

vs. 

United States of America, defendant 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, the fol¬ 
lowing papers were filed and proceedings had, in the jabove- 
entitled cause, to wit: 

1 Filed November 5. 1940 

t 

In the District Court of the United States for the District of 

Columbia 

Law No. 90563 

i 

i 

John K. Cunningham, Receiver, plaintiff 


United States of America, defendant 

Agreed Statement on Appeal Pursuant to Ride 76 of the Rules 

of Civil Procedure 

i 

Statement of the case 

\ 

On January 30, 1932, plaintiff’s predecessor in title, |W. C. 
Briddell Company, Incorporated, and defendant acting through 
U. S. Grant, 3rd, its contracting officer, entered into a contract 
for the construction of the bridge carrying Rock Creek and 
Potomac Parkway over Rock Creek at L Street Northwest, 
in the City of Washington, District of Columbia, for thfe sum 
of $41,790. By the terms of said contract, the work covered 
thereby was to be commenced within twenty calendar days 
after date of receipt of notification of the signing of the con¬ 
tract by the contracting officer, then to be completed \jrithin 
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one hundred and fifty calendar days thereafter. The con¬ 
tractor received, on February 17. 1932. notice of the signing 
of said contract and in accordance therewith the contract was 
due for completion on July 17. 1932. On September 12. 1932. 
the defendant terminated the Briddell contract under the pro¬ 
visions of Article 9 of the contract. Article 9 of the contract 
provided as follows: 

“Article 9. Delays—Damages.—If the contractor refuses or 
fails to prosecute the work, or any separable part thereof, with 
such diligence as will insure its completion within the time 
specified in Article 1. or any extension thereof, or fails to 
complete said work within such time, the Government may. 
by written notice to the contractor, terminate his right to 
proceed with the work or such part of the work as to which 
there has been delay. In such event, the Government 
2 may take over the work and prosecute the same to 
completion by contract- or otherwise, and the contractor 
and his sureties shall be liable to the Government for any 
excess cost occasioned the Government thereby. If the con¬ 
tractor’s right to proceed is so terminated, the Government 
may take possession of and utilize in completing the work 
such materials, appliances, and plant as may be on the site 
of the work and necessary therefor. If the Government does 
not terminate the right of the contractor to proceed, the con¬ 
tractor shall continue the work, in which event the actual 
damages for the delay will be impossible to determine and in 
lieu thereof the contractor shall pay to the Government as 
fixed, agreed, and liquidated damages for each calendar day of 
delay until the work is completed or accepted the amount as 
set forth in the specifications or accompanying papers and the 
contractor and his sureties shall be liable for the amount 
thereof: Provided, That the right of the contractor to proceed 
shall not be terminated or the contractor charged with liqui¬ 
dated damages because of any delays in the completion of the 
work due to unforeseeable causes beyond the control and with¬ 
out the fault or negligence of the contractor, including, but not 
restricted to. acts of God, or of the public enemy, acts of the 
Government, fires, floods, epidemics, quarantine restrictions, 
strikes, freight embargoes, and unusually severe weather or 
delays of subcontractors due to such causes: Provided further, 
That the contractor shall within ten days from the beginning 
of any such delay notify the contracting officer in writing of 
the causes of delay, who shall ascertain the facts and the ex¬ 
tent of the delay, and his findings of facts thereon shall be 
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final and conclusive on the parties hereto, subject ojnly to 
appeal, within thirty days, by the contractor to the h^ad of 
the department concerned, whose decision on such appeal as 
to the facts <ff delay shall be final and conclusive on the parties 
hereto.'*' 

The defendant, in making settlement with the cont -actor, 
deducted from the contract price liquidated damages for fifty- 
eight days at $35.00 per day (the amount fixed by the specifi¬ 
cations) from July 17 to September 12. 1932. in the total sum 
of $2,030.00. and also deducted from the contract prise the 
sum of $750.00. the cost of superintendence and inspection to 
the United States, and the further sum of $544.92 which 
covered the cost of guarding equipment and material left on 
the job by the contractor after the termination of the [prime 
contract. 

fine liquidated damages assessed were for the period between 
July 17. 1932. and September 12. 1932. The contractor 
3 was charged with said liquidated damages in addition 
to being charged with excess costs occasioned the United 
States by reason of the default of the prime contractor apd the 
subsequent reletting of the contract resulting therefrom. 1 . 

The plaintiff filed suit in the District Court September 1, 
1938, seeking recovery of liquidated damages assessed, seeking 
recovery for certain alleged extra work performed, andj seek¬ 
ing likewise damages for delay occasioned it by the alleged 
failure of the United States to furnish it. prior to the beginning 
of the work, information pertaining to the establishment of 
alignment points and the bench mark near the site of thd work 
for the purpose of enabling the contractor to proceed wiljh the 
project in a proper manner. The items in the complaint for 
which recovery was sought are: 

1. Damages for delay caused l»y the Government's failure to sup¬ 

ply preliminary information called l'<>r under the coutr.-.e! S3.j3oS. 02 

2. Extra work performed under the eomraet.. __ 4.(001.(16 

3. Liquidated damages for delay occurring between due date of 

completion and dale of termination, said damages having 
been assessed by defendant and retained from moneys due 
plaintiff under contract__ ___ 2,k)30. 00 

4. Money retained by the Government to cover eost <>f superin¬ 

tendence and inspection subsequent to date of termination_ j7."0.00 

5. Money retained by tin* Government to cover cost of guarding 

equipment and material, incurred subsequent t<> the date of 
termination of the contract _ _ J544. i»2 

Although the total of the items sued for amounted to $10,684.- 
60. the plaintiff, so as not to deprive the District Court of jur¬ 
isdiction, sought recovery of only $10,000. 
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The defendant filed an answer November IS, 193$, denying 
there was any extra work performed under the contract, deny¬ 
ing that plaintiff suffered any damage by reason of failure on 
the part of the defendant to furnish the preliminary informa¬ 
tion called for by the contract, denying that it failed to 

4 supply the preliminary information called for by the con¬ 
tract and denying the facts relied on by plaintiff for 

recovery. 

The case came on for pretrial proceedings February S. 1940. 
in the course of which proceedings Mr. Justice Laws stated 
with reference to the defense to item one of the claim “De¬ 
fendant also denies any expenses to contractor by failure to 
determine point of alignment, and further claims that point of 
alignment was fixed in due time; that in addition, plaintiff’s 
contractor was not ready to proceed until after alignment 
points were fixed by defendant.” And further stated “Defend¬ 
ant also denies any facts giving rise to claim for remission of 
liquidated damages, maintaining delay was due in part to 
improper prosecution of work by plaintiff's contractor, and in 
addition denying facts relied on bv plaintiff.” 

The case came on for hearing before Mr. Justice Bailev of 
the District Court of the United States for the District of 
Columbia on Monday, March 11. 1940. without a jury. The 
contract between plaintiff’s predecessor in title and defendant 
was received in evidence. The following paragraphs were in¬ 
cluded in the specifications of the contract: 

“7. Errors and Omissions.—The Contractor will not be 
allowed to take advantage of any errors or omissions in these 
specifications or in the accompanying contract drawings, as 
full instructions will always be given if such errors or omis¬ 
sions are discovered. 

“19. Spirit and Intent of Specifications.—It is the spirit 
and intent of these specifications, and of the drawings forming 
part of them, to provide that the work and all parts thereof 
shall be fully completed and suitable in every way for the pur¬ 
poses for which designed. The Contractor shall supply all 
materials and do all work which is described, or which may be 
reasonably implied, as being incidental to the work of this 
contract. 

“In general, it is the intent of the specifications to state the 
types and qualities of materials and workmanship to be fur¬ 
nished, but to permit the Contractor to develop such methods 
of procedure as he may elect, subject to approval by the Con¬ 
tracting Officer. The Contracting Officer will advise 

5 and cooperate with the Contractor in every way possi- 
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ble to the end that the progress of the work may be 
expedited, and that the work as a whole may be satisfactorily 
completed; and it is expected that the Contractor will facili¬ 
tate and reciprocate such advice and cooperation. 

‘‘In all questions relating to the interpretation of theseIspeci- 
fications, or any part of them, the decision of the Contracting 
Officer shall be final. 

“30. Lines. Grades, and Positions.—The entire structure, 
and every part thereof, shall be accurately constructed jn the 
required position, and all parts shall be in proper alignment 
and correct relative positions. * * * 

“Prior to the beginning of the work the Contracting (Officer 
will establish fundamental alignment points and a benchj mark 
near the site of the work, the precise station and plus and the 
precise elevation of which will be given to the Contractor.” 

* * * * I* 

Included among the articles of the standard form of! Gov¬ 
ernment contracts and the contract between the plaintiffs 
predecessor in title and the defendant was Article 15: 

“Article 15. Disputes.—Except as otherwise specifically pro¬ 
vided in this contract, all disputes concerning questions qf fact 
arising under this contract shall be decided by the contracting 
officer or his duly authorized representative, subject to written 
appeal by the contractor within thirty days to the hqad of 
the department concerned, whose decision shall be finajl and 
conclusive upon the parties thereto as to such questions of 
fact. In the meantime the contractor shall diligently proceed 
with the work as directed.” 

The entire file of the Interior Department, containing all 
correspondence relative to the contract, was received ip evi¬ 
dence subject to objection for relevancy and competency as 
to any particular part thereof. At the close of the plaintiffs 
case, the defendant moved the Court for a directed finding as 
to the first item of the plaintiff’s claim (damages for delay of 
the defendant in furnishing the preliminary information galled 
for by the contract), on the ground that the contractor had 
not within ten days from the beginning of the jdelay 
G notified the contracting officer in writing of the causes 
of :hc delay. The motion was argued at that time and 
again in the morning of the second day of trial. The motion 
was overruled subject to renewal. The plaintiff conceded that 
no written notice was given within ten days from the dite of 
the beginning of the delay. 
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Among the exhibits adduced on behalf of the defendant 
were defendant's Exhibits Nos. 3. 4. and 5: 

Defendant’* Exhibit No. 3 

Address all communications to The Director. Navy Building. 
ISth and B Streets NW. 

Public Buildings and Public Parks or the National 

Capital 


Washington. D. C.. June S. 1933. 

Subject: I. Street Bridge, delayed progress. 3rd letter 

W. C. Briddell Company. 

WO Nor tii Exit aw Street, Baltimore, Maryland. 
Gentlemen: This is to inform you that the progress which 
you have made to date on the L Street Bridge is considerably 
behind what it should be if the work is to be completed on 
time. 1 note by the estimates for May. that up to the end of 
that month, you had completed only one of the six foundation 
piers, but had not withdrawn the steel sheet piling for the cof¬ 
ferdams therefor, and that you had not at that time finished 
the cofferdam for the second pier. Considering that your con¬ 
tract date for beginning the work was February 17. 1932. and 
that by the terms of the contract, all work should be completed 
within 150 calendar days thereafter, the progress which you 
have made to date is seen to be only an inconsiderable portion 
of the whole work, and is entirely unsatisfactory. 

This matter of delayed progress has been twice before 
Drought to your attention in writing, once by my letter of April 
11. 1932. and again by my letter of April 27. 1932. You have 
also been informed verbally of the necessity for you to acceler¬ 
ate your rate of progress. To date, no reply has been received 
from you as to what steps you propose to take to make up the 
lost time: and moreover it is not apparent that any action has 
been taken by you in the field to insure an adequate rate of 
progress. On the other hand, it appears that you have, from 
time to time, taken away equipment already delivered 
7 to the L Street Bridge to other jobs upon which you are 
working in this vicinity. 

The L Street Bridge is urgently needed, and in view of 
the serious delay which you have permitted to overtake your 
work, and especially in view of the fact that you have not 
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employed any measures to accelerate the progress of th,e work 
in spite of the urgent admonitions from my office that you do 
so. it has become apparent that the work is not beingj prose¬ 
cuted with such diligence as will insure its completion |within 
the specified time; you are hereby advised that unless im¬ 
mediate and sufficient measures be adopted by you in the field 
it will be necessary for me to invoke the provisions of Article 9 
of the Standard Government Form of Contract and tb place 
the work in other hands which will complete it withjin the 
contract time. j 


You may consider this letter as written notice of the| inten¬ 
tion on the part of the United States to invoke the provisions 
of Article 9 of the Standard Government Form of Contract 
above referred to. 

Very truly yours, 

(S) U. S. Grant, 3d.! 

U. S. Grant. 3d.! 


cc Globe Indemnity Company. 


Director. 


Defendant's Exhibit Xo. 4 | 

June 16th. 1132. 

The Director, 

Public Buildings Public Parks, I 

Xavy Building , Washington, D. C. 

Dear Sir: We acknowledge your letter dated June Sjth re¬ 
ceived by us on June 13th. Progress on the L Street Bridge 
has not been as rapid as we desired, delay has occurred due 
to certain unsatisfactory personnel which we believe wc| have 
eliminated. On June 6th we placed Mr. Y. C. Adams as 
superintendent in charge of this work, whose record on fridge 
work has been a series of jobs completed ahead of schedule, 
and we enclose herewith a schedule from this data whitfh we 
believe can be carried out. j 

Much delay has resulted from matters beyond our cojntrol. 
some of which we believe entitle us to reasonable time credits. 

We received notice of the award of the contract onjFeb- 
8 ruary 17th. We assembled the material and equipjment 
but were unable to proceed with the surveying and 
laying out of the site to start work because of lack of definite 
information which was requested and on April 4th we received 
blue prints giving station locations and on April 12th we 

275772—40-2 j 
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received, accompanying your letter of like date, the revised 
drawing dated March 14th. 1932, confirming the correct loca¬ 
tion of the bridge with the site. We immediately proceeded 
with the laying out of the necessary location preparatory to 
construction. 

Our understanding is that we are allowed 20 days in which 
to start construction after notice to proceed and 150 days 
thereafter in which to complete the work. We feel that the 
150 days should be started from the date we received definite 
information permitting us to proceed. 

Considerable delay resulted from blowouts under the steel 
sheet piling through fissures in the layer of rotten rock over¬ 
laying the solid rock. On June 1st the second pier was exca¬ 
vated to rock and the surface cleaned, a blowout partially 
filled the cofferdam with mud which was re-excavated. A 
second and a third blowout occurred. We again requested 
permission to pour a concrete mat in the bottom up to the 
sheet steel piling to prevent further blowouts and have now 
been granted this permission. The mat has been placed in 
this pier. The third pier is excavated close to rock and we 
believe that work at the site is now progressing much more 
rapidly, with every indication that we should be able to ac¬ 
complish the enclosed schedule. 

Extra time was required on Pier 4. the first constructed, 
because the plans indicated the location of rock at about minus 
16, whereas unsatisfactory rock was encountered at about 
minus 20 and satisfactory rock at about minus 23. The ex¬ 
tending of the cofferdam to the lower level involved consider¬ 
able extra time, as did also the removal by hand of the decom¬ 
posed and unsatisfactory rock layer. 

Concerning the removal of equipment, we have never taken 
from the site equipment needed to be used, except to make 
repairs which could not be made at the site. This equipment 
has always been kept in the District and except when being 
repaired was available for call and delivery on a few minutes 
notice at any time it was required. 

We assure you that every effort will be made to complete 
the job as quickly as possible and we will appreciate any sug¬ 
gestions that can be offered to speed the progress. 

Yours very truly, 

W~. C. Briddell Co., Inc., 

(S) W. C. Briddell, 


President. 
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Defendant's Exhibit No. 5 

Address all communications to The Director, Navy Building, 
18th and B Streets, NW. 

9 Public Buildings and Public Parks of the National 

Capital 

Refer to. 

Washington, D. C., July 9, 1932. 
Subject: L Street Bridge, delayed progress 


W. C. Briddell Company, Inc., 

j 

100 North Eutaw Street, Baltimore, Maryland. 

Gentlemen: With reference to your letter of June 3.6th in 
answer to my letter of June Sth relative to the delayed progress 
in your work on the L Street Bridge, this oflice has kept care¬ 
ful records of the progress of your work on the structure, in¬ 
cluding especially a record of all delays, it does not appear 
from these records that any of the delayed progress is charge¬ 
able to acts of the Government or that any of the caiises for 
delay which you noted in your letter was unforeseeable or 
could not have been avoided by more energetic efforts on your 
part. 

There appears to be no justification under the terms| of the 
contract for any extension of the contract working tiijne, be¬ 
cause of delays due to the reasons mentioned in youri letter. 

As no structural steel has as yet been delivered, the Govern¬ 
ment cannot be held accountable for the delay in the comple¬ 
tion of the bridge, since the structure could not be finished 
within the contract time, even if all of your foundation work 
were completed at the present time, an assumption fa[r from 
actual facts. I understand that you did not place your order 
for the structural steel until June 17th, notwithstanding the 
fact that the steel subcontractor originally named by ybu was 
approved before the contract was awarded, and that gt least 
eight weeks are required for the manufacture, fabrication, and 
delivery of this steel. The deliveries of the steel wjll not, 
therefore, be completed until about the middle of August, or 
nearly one month after the expiration of the contract time for 
completion. Allowing two weeks for the erection and paint¬ 
ing of the steel and the placing and curing the concrete road¬ 
ways and sidewalks on the deck of* the bridge, it is not} likely 
that the work will be finished until very near the first of Sep- 
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tember. All matters which you have laid before this office 
relative to the structural steel have been promptly handled, 
and consequently all delays arising from the delay of the 
structural steel are chargeable solely to you. 

Because of the fact that the structural steel has not been 
fabricated, and as eight weeks are required for its de- 
10 livery. I shall not at this time take any steps in the mat¬ 
ter of placing the contract in other hands for comple¬ 
tion; but I reserve the right to do so, and shall do so. if it 
becomes apparent that you will not be able to erect the steel 
as it arrives, and finish the bridge promptly after the comple¬ 
tion of the delivery of the steel. 

Very truly yours. 

(S) U. S. Grant. 3d, 

U. S. Grant, 3d. 

Director. 

Among the exhibits adduced on behalf of the plaintiff were 
plaintiffs exhibits 5. (5. and S. 


Plaintiff's Exhibit -Vo. 5 


April oth. 1932. 

Ref. File 1^-130 


The Director, 

Public Buildings d‘ Public Parks, 

Navy Building , Washington. D. C. 

Dear Sir: We acknowledge receipt on April 4th of four sets 
of blue prints covering the plans of the L Street Bridge. We 
note in one set the general plan and elevation sewer details 
gives the station location of two monuments which enable us 
to tie up the bridge location with the site. Inasmuch as no 
letter accompanied the plans we would thank you to confirm 
the correctness of the above mentioned plan so that we may 
proceed with the construction, as to date we have been able to 
do only preliminary set up work having no official plan that 
would definitely locate the bridge at the site. 

Yours very truly, 

W. C. Briddell Co., Inc. 

(S) W. C. Briddell, President. 

WCB/HLN 
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Address all Communications to The Director, Navy iBuild- 
ing. ISth and B Streets, NW. 

Public Buildings and Public Parks of the National 

Capital 

April 7, 1932. 

Subject: L Street Bridge, station, location of bridge 


W. C. Briddell Company, 

100 North Eutaw Street. Baltimore, Maryland. 
Gentlemen: With reference to your letter of April 5th, 
please be advised that the revised blueprint which was recently 
sent to you showing the station location of two monuments 
which were recently set by the engineers of this office jto tie 
in the location of the bridge with the site is authentic and 
official: and it is requested that you use the two monujments 
as the main reference points for your work. 

Very truly yours. 

For the Director: 


(S) D. H. Gillette, ' 

D. H. Gillette. 

Chief, Engineering Division. 


Plaintiff's Exhibit No. S 

Address all Communications to The Director, Navy Build¬ 
ing, ISth and B Streets NW. 

i 

Public Buildings and Public Parks of the National 

Capital 

Refer to. 

Washington, D. C.. April 12, 19^2. 

i 

Subject: LStreet Bridge, “tie-in” of bridge stationing witlji site 


12 W. C. Briddell, 

100 North Eutaw Street. Baltimore, Maryland. 
Gentlemen: Herewith are duplicate blueprint copies of 
our drawing File No. 91.2-46 (revised March 14, 1932, upon 
which has been added the “tie-in” of the stationing of the L 
Street Bridse with the site. 
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You will note that the “tie-in'’ consists of two monuments 
on the center line of the bridge produced, one on each side of 
the corresponding stations indicated. 

Very truly yours. 

For the Director: (S) D. H. Gillette, 

D. H. Gillette. 

Incls. 2. Chief, Engineering Division. 

The trial was concluded on March 12. 1940, at which time 
the Court requested counsel to submit briefs. 

March 25. 1940: Plaintiffs brief filed. 

April 2. 1940: Defendant’s brief filed. 

April 5. 1940: Plaintiff’s Reply brief filed. 

On April 22nd. the Court handed down the following memo¬ 
randum opinion: 

(Filed Apr. 22. 1940, Charles E. Stewart. Clerk.) 

I think that the plaintiff has maintained by the preponder¬ 
ance of the evidence his right to the damages sustained by 
the contractor due to the failure of the defendant to comply 
with the contract. I think that the defendant waived the 
defense of written notice by not relying upon it in the answer. 
The declaration stated a good cause of action, on its face. 

As to payment for extra work claimed by the plaintiff, I find 
that he has not maintained the burden of proof. 

13 I think that liquidated damages cannot be allowed 
the defendant as a credit. 

(S) Bailey. J. 

On May 2nd, which was after the memorandum opinions of 
the Court was handed down but before the findings of fact 
and conclusions of law were made, the defendant filed the 
following motion for leave to amend answer to amended 
complaint: 

The defendant moves the Court for leave to amend the 
answer to the amended complaint by adding to paragraph 5 
thereof the following: 

“Further answering paragraph 5 of the amended complaint 
the defendant says that the plaintiff is not entitled to claim 
damages for the alleged delay in complying with paragraph 
30 of the specifications since the plaintiff's contractor failed 
to comply with the provisions of Article 9 of the contract 
which provided ‘that the contractor shall, within ten days 
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from the beginning of any such delay, notify the contracting 
officer in writing of the causes of the delay. * * V|” 

(S) Edward M. Curran, | 
Edward M. Curran, 

United States Attorney, \ 

(S) John L. Laskey. 

John L. Laskey, 

Assistant United States Attorney, ! 

Attorneys for Defendant. 

The Court refused to hear this motion until after the findings 
of fact and conclusions of law were made. 

On May 27, 1940. the following stipulation was executed 
and filed by the parties: 

Stipulation 

It is hereby stipulated by and between the plaintiff and 
the defendant as follows: 

1. That the damages sustained by the contractor as result 
of the defendant’s alleged failure to comply with the contract 
w’as the sum of S2.919.S0. 

14 2. That the failure on the part of the defendaht to 

offer any proof as to the value of the alleged excavation 
work below average depth to bedrock and alleged work in! con¬ 
nection with preparation of the surface of the bedrock is not 
to be held as inability on the part of the plaintiff to offer such 
evidence, but was not offered in view of the Court’s finding 
that no such work was performed. 

3. That the cost to the defendant for superintendence! and 
inspection subsequent to the date when the contract wa3 due 
for completion was $750.00. 

4. That the cost to the defendant for guarding equipment 
and material was $544.92. 

(S) Edward M. Curran, ! 
Edward M. Curran, 

United States Attorney. 

(S) John L. Laskey, 

John L. Laskey, 

Assistant United States Attorney. 

(S) William F. Kelly, 
William F. Kelly, 

(S) P. J. J. Nicolaides, ! 

P. J. J. Nicolaides, 
Attorneys for Plaintiff. 
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On May 27, 1940, the following findings of fact and conclu¬ 
sions of law were made: 

Findings of fact 

1. On January 30th. 1932, the W. C. Briddell Company. Inc., 
and the defendant entered into a contract for the construction 
of the bridge carrying Rock Creek and Potomac Parkway 
over Rock Creek at L Street Northwest in this city. 

2. By the terms of said contract the work covered thereby 
was to be commenced within twenty calendar days after date 
of receipt of notification of the signing of the contract by the 
contracting officer and to be completed within one hundred 
fiity calendar days thereafter, and that W. C. Briddell Com¬ 
pany, Inc., did on to wit February 17th, 1932 receive notice of 
the signing of said contract, and that in accordance therewith 
said contract was due for completion on to wit July 17th. 1932. 

3. The specifications which were a part of the contract pro¬ 
vided among other things that prior to the beginning of the 
work the defendant would establish fundamental alignment 

points and a bench mark near the site of the work, the 

15 precise station and plus, and the precise elevation, 
which would be given to the contractor. That the 

defendant failed to comply with the foregoing part of the 
contract until April 7. 1932. 

4. The contractor did not give written notice to the defend¬ 
ant of its failure to comply with the contract in this respect, 
but did give oral notice thereof, shortly after the contract was 
awarded. 

5. As a result of the defendant’s failure to comply with the 
foregoing part of the contract, the contractor sustained dam¬ 
ages in the sum of S2.919.S0. 

6. The contractor did not perform any excavation work be¬ 
low average depth to bedrock as indicated on the contract 
drawings, nor did it do any work in connection with the 
preparation of the surface of the bedrock. 

7. On September 12th. 1932, the defendant terminated the 
Briddell contract, under the provisions of Article 9 of the 
contract. 

8. Thereafter the defendant contracted with the Tidewater 
Construction Company for the completion of the work and 
said work was completed by the Tidewater Construction 
Company. 

9. The defendant in making a final settlement with the 
W. C. Briddell Company. Inc., deducted from the contract 
price liquidated damages for fifty-eight days at $35.00 per day 
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from July 17tn to September 12th. 1932. in the totfji sum 
of $2,030.00. and also deducted from the contract price the 
sum of $750.00. the cost of superintendence and inspection 
to the United States, and the further sum of $544.92, the cost 
of guarding equipment and material left on job bjy the 
contractor. 

Conclusions of law 

1. The amended complaint stated a good cause of action 
on its face and {he defendant waived the defense of failure 
of the contractor to give written notice, by not relying upon 
it in its answer. 

2. The plaintiff is entitled to recover damages sustained by 
the contractor in the sum of $2,919.80 due to the failure 
of the defendant to comply with the contract. 

3. The plaintiff having failed to maintain the burqen of 
proof as to performance of any extra work is not entitled to 
anv recovery in connection therewith. 

4. The defendant is not entitled to claim a credit in the 
final settlement for liquidated damages, and the plainjtift is 
entitled to recover the further sum of $2,030.00. 


(S) Jennings Bailey. ! 

Jusl 


May 27. 1940. 


) On May 27, 1940, the following judgment 
entered: 

On finding of Court without Jury. 

Judgment on finding of court 


This cause having come on for hearing before the Court 
without a jury, on March 11th and 12th. 1940, and after this 
cause is heard, the Court this 27th day of May 1940 j finds 
in favor of the plaintiff and that the money payable tp the 
plaintiff by the defendant is the sum of Four thousand nine 
hundred and forty-nine and 80/100 dollars ($4,949.80). 

Wherefore, it is adjudged that the said plaintiff recovjer of 
the said defendant the sum of Four thousand nine huhdred 
and forty-nine and SO/100 dollars ($4,949.80). together j with 
the costs of this action. 

(S) Jennings Bailey, 

Justice. 




16 


UNITED STATES VS. JOHN K. CUNNINGHAM 


On June 5, 1940, the defendant moved for a new trial or for 
amendment of findings of fact, of conclusions of law and of 
judgment as follows: 

17 The defendant United States of America moves the 
court for a new trial on the ground that the court erred 
as a matter of law in holding that the defendant waived the 
defense of written notice by failing to rely upon it in the 
answer, and that the court erred as a matter of law in holding 
that liquidated damages cannot be allowed the defendant as 
a credit. 

The defendant United States of America, as an alternative 
motion, moves the court to amend the findings of fact and 
conclusions of law: 

By adding as finding of fact No. 2*4: 

“Article 9 of the contract provided that the contractor 
should notify the contracting officer in writing of the causes 
of delay within ten days from the beginning of such delay.” 

By striking conclusions of law Nos. 1. 2. and 4: 

By substituting conclusion of law No. 1: 

“The failure of the contractor to give written notice of the 
cause of the delay a* required by Article 9 of the contract 
precludes the plaintiff from claiming any damage because of 
such delay.” 

Bv substituting conclusion of law No. 2: 

“Plaintiff is not entitled to recover damages sustained by 
the contractor due to the failure of the defendant to comply 
with paragraph 30 of the specifications.'’ 

By substituting conclusion of law No. 4: 

“The defendant was entitled to claim credit in final settle¬ 
ment for liquidated damages for the period between the date 
the contract was due for completion and the date the contract 
was terminated.” 

By adding conclusion of law No. 5: 

“The defendant was entitled to claim credit in final settle¬ 
ment for costs incurred by it in superintending and inspecting 
the completion of the work and in guarding equipment and 
material left on the site by the contractor.” 

And by adding conclusion of law No. 6: 

“The plaintiff is not entitled to recover the sum deducted 
from the contract price as liquidated damages or the sum 
deducted from the contract price for cost of superintendence 
and inspection and for guarding equipment and material.” 
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The defendant further moves the court to enter judgment 
herein for the defendant. 

IS (S) Edward M. Curran, 

Edward M. Curran, 

United States Attorney. \ 

(S) John L. Laskey, 

John L. Laskey, 

Assistant United States Attorney, \ 

Attorneys for Defendant. 

Thereafter, on June 21, 1940, both of the defendant’s: fore¬ 
going motions were overruled. 

On July 10. 1940. the following notice of appeal was fil^d: 

Notice of appeal 

***** 

Notice is hereby given this 10th day of July 1940, that The 
United States of America hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judg¬ 
ment of this Court entered on the 27th day of May 1940 in 
favor of John K. Cunningham, Rcvr., against said United 
States of America. 

Edward M. Curran, 

U. S. Atty. 

John L. Laskey, 

Asst. U. S. Atty., 
Attorney for Defendant. 

19 Copy to be sent to 
Wm. F. Kelly. 

P. J. J. Nicolaides, 

Union Trust Bldg.. 

Attys. for Plaintiff. 

The District Court extended the time for filing transcript 
of record on appeal to and including the Sth day of October 
1940. Thereafter the United States Court of Appeals for the 
District of Columbia extended the time for filing the transcript 
of record on appeal to and including November 8, 1940. 

Points relied on by appellant 

1. The fact that plaintiff’s predecessor in title failed to| give 
written notice of the cause of the delay resulting from thje al- 
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leged failure of the defendant to supply the preliminary infor¬ 
mation called for by the contract within ten days from the 
beginning of such delay precluded the plaintiff from the re¬ 
covery of damages for such delay. 

2. The plaintiff was not entitled to recover damages incurred 
as a result of the alleged failure of the defendant to supply 
preliminary information called for by the contract since under 
paragraph 7 of the specifications incorporated into he contract 
plaintiff was not entitled to take advantage of such an omis¬ 
sion. 

3. The letter of July 0. 1932. from U. S. Grant. 3rd. to W. C. 
Briddell Co.. Inc.. (Defendant’s Exhibit No. 5) constitutes a 
finding by the contracting officer that the government was not 
responsible for the delay in the commencement of the work 
and such finding being conclusive upon the Court prohibits a 
recovery as to the first item of plaintiff’s claim. 

4. The defense of failure to give written notice of the cause 
of the delay was not waived by failure to specifically rely 
thereon in the answer, but was a defense included within the 
general denial of the facts relied on by plaintiff. 

5. Proof of the giving of such written notice was a condition 

precedent to plaintiff’s right of recovery and without 
20 such proof plaintiff was not entitled to any recovery as 
to the first item of its claim. 

6. In any event since the issue as to the failure to give the 
written notice required by the contract was tried with the 
express or implied consent of the parties and since the plaintiff 
conceded that the required notice was not given, the Court 
should have permitted an amendment raising such defense or 
should have treated the issue as if raised in the pleadings. 

7. On final settlement of the contract, the government was 
entitled to claim credit for liquidated damages, at the rate 
provided for in the contract, for the period from the comple¬ 
tion date of the contract to the date the contractor’s right 
to proceed was terminated, in addition to claiming credit for 
the excess costs occasioned by the reletting of the contract- 
for completion. 

8. The Court erred in not finding for the defendant. 

The parties hereto through their respective counsel hereby 
agree that the foregoing statement of the case contains those 
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facts which they consider to be essential to a decision cjf the 
questions involved in this appeal. 

Edward M. Curran, 

Edward M. Curran, 

United Stales Attorney, 

John L. Laskey, 

John L. Laskey, 

Assistant United States Attorney, j 

Attorneys for Appelldnt. 

William F. Kelly, 

P. J. J. Nicolaides, 

P. J. J. Nicolaides, 

Attorney for Appellee. 

The foregoing statement is hereby approved. 

(S) Jennings Bailey, 

Justice. 

21 District Court of the United States for the District 

of Columbia 


United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify the 
foregoing pages numbered from 1 to 20, both inclusive, to.be a 
true and correct transcript of the record, according to Rule 76 
of the Rules of Civil Procedure for the District Courts of the 
United States, in cause No. 90563 at Law, wherein John K. 
Cunningham, Receiver, is Plaintiff and United States of Amer¬ 
ica is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof. I hereunto subscribe my name'and 
affix the seal of said Court, at the City of Washington, inlsaid 
District, this 6th day of November, 1940. 

[seal] Charles E. Stewart, 

Cletjc. 

By Chas. B. Coflin, 

Asst. Clefjc. 

[Endorsement on cover:] No. 7783. U. S. A., Appellant 
vs. Cunningham, Receiver. United States Court of Appjeals 
for the District of Columbia. Filed Nov. 6, 1940. Joseph! W 
Stewart, Clerk. 
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In the United States Court of Appeals 
for the District of Columbia 

January Term, 1941 
No. 7783 

United States of America, appellant 

v. 

John K. Cunningham, Receiver, appellee ! 

i 

i 

APPEAL FROM THE DISTRICT COURT OF THE UNITED $TATES 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLANT 
JURISDICTIONAL STATEMENT 

On September 1 , 1938, appellee filed suit in the district 
Court of the United States for the District of Columbia 
seeking to recover the sum of $10,000 on a contract claim 
against the appellant (R. 3). The jurisdiction of the District 
Court rested on the provisions of Section 24 of the judicial 
Code as amended, 28 U. S. C., Sec. 41 (20), 24 Stat. 5(i5, and 
Title 18 of the District of Columbia Code (1929), Sjec. 43. 
This is an appeal from a judgment of the District Coijirt en¬ 
tered on the 27th day of May, 1940, in favor of the appellee, 
in which the District Court adjudged that appellee recbver of 
the appellant the sum of $4,949.80, together with costs (jfc. 15). 
The jurisdiction of this Court rests on Section 128 of the 
Judicial Code as amended, 28 U. S. C., Sec. oo. 

I 

STATEMENT OF THE CASE 

On January 30, 1932, appellee’s predecessor in title apd ap¬ 
pellant entered into a contract for the construction of the 
bridge carrying Rock Creek and Potomac Parkway ovet Rock 

°* j 
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Creek at L Street, N. W., in the City of Washington, District 
of Columbia (R. 1). By the terms of said contract the work 
covered thereby was to be commenced within 20 calendar days 
after date of receipt of notification of the signing of the con¬ 
tract by the contracting officer for the appellant and was to 
be completed within 150 calendar days thereafter (R. 1, 2). 
The contractor received notice of the signing of said contract 
on February 17, 1932, and the contract became due for com¬ 
pletion on July 17, 1932 (R. 2). On September 12. 1932, the 
appellant terminated the contract under the provisions of 
Article 9 thereof (R. 2). Article 9 of the contract is set out 
on pages 2 and 3 of the record. 

In making settlement with the contractor, the appellant 
deducted from the contract price the sum of S2.030.00, which 
represented liquidated damages at $35.00 per day (the amount 
fixed by the specifications) for the period intervening between 
July 17, 1932. the date the contract was due for completion, 
and September 12. 1932. the date the contract was terminated. 
Appellant also deducted the sum of $750.00, representing the 
cost of superintendence and inspection of the work after the 
termination of the contract, and the sum of $544.92, which 
represented the cost of guarding equipment and material left 
on the job by the contractor after the termination of the con¬ 
tract (R. 3). Among the provisions of the contract was one 
which provided: 

Prior to the beginning of the work the Contracting 
Officer will establish fundamental alignment points and 
a bench mark near the site of the work, the precise 
station and plus and the precise elevation of which will 
be given to the Contractor (R. 5). 

The appellee filed suit in the District Court of the United 
States for the District of Columbia on September 1, 193S, and 
sought by its amended complaint to recover (R. 3)— 

1. Damages for delay caused by the Government's failure to sup¬ 
ply preliminary information called for under the contract— $3, .*158.02 


2. Extra work performed under the contract- 4,001. <5t5 

3. Liquidated damages for delay occurring between due date of 

completion and date of termination, said damages having 
been assessed by defendant and retained from moneys due 
plaintiff under contract- 2. 030. (X) 
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4. Money retained by the Government to cover cost of superin- i 

tendence and inspection subsequent to date of termination— j $750. 00 

5. Money retained by the Government to cover cost of guarding i 

equipment and material, incurred subsequent to the date of j 

termination of the contract_i 544. 02 

To avoid ousting the District Court of jurisdiction, appellee 
sought recovery of only $10,000. 

By its answer filed November 18, 1938, appellantj denied 
there was any extra work performed under the contract} denied 
that appellee suffered any damage by reason of failurej on the 
part of the appellant to furnish the preliminary information 
called for by the contract; denied that it failed to supply the 
said preliminary information; and denied the facts relied on 
by the appellee for recovery (R. 4). The case was heard be¬ 
fore Mr. Justice Bailey of the District Court of the lUnited 
States for the District of Columbia, sitting without a jury on 
March 11 and 12, 1940 (R. 4). At the close of the appellee's 
case, the appellant moved for a directed finding as to the first 
item of the appellee’s claim upon the ground that the con¬ 
tractor had not, within 10 days from the beginning of th£ delay 
complained of, notified the contracting officer in writing! of the 
causes of the delay (R. 5). The requirement of written noti¬ 
fication relied upon appeared in Article 9 of the contract, 
which article is set out at pages 2 and 3 of the record.! The 
motion was argued when made and again in the morning jof the 
second day of the trial, but was overruled (R. 5). Thereafter, 
the appellee conceded that no written notice was given ^ithin 
10 days from the date of the beginning of the delay (R. o). 

On April 22, 1940, Mr. Justice Bailey filed his opinion in 
which he recited that he found that the appellee had (main¬ 
tained by the preponderance of the evidence a right to (dam¬ 
ages sustained by the contractor due to the failure o|f the 
appellant to comply with the contract and holding thajt the 
appellant waived the defense of written notice by not relying 
upon it in the answer. He further found that the appellee 
had not maintained the burden of proof as to the itdm of 
extra work performed and held that liquidated damages could 
not be allowed the appellant as a credit (R. 12). After the 
filing of the opinion, but prior to the findings of fact! and 
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conclusions of law, the appellant moved for leave to amend 
its answer by adding the defense of failure to notify the 
contracting officer of the causes of the delay in writing within 
10 days from the beginning of the delay (R. 12). The court 
refused to hear this motion until after the findings of fact 
and conclusions of law were made (R. 13). Thereafter, the 
court made findings of fact and conclusions of law, and judg¬ 
ment was entered thereon (R. 14, 15). After the entry of 
the judgment, appellant moved in the alternative for a new 
trial for amendment of findings of fact, of conclusions of law, 
and of judgment and for judgment for the defendant (R. 16, 
17). On June 21 this motion and the motion for leave to 
amend were overruled (R. 17). By the judgment appellee 
recovered $2,919.80 under Item 1 of his claim and $2,030.00 
under Item 3 of his claim. This appeal has been taken from 
this judgment and no cross-appeal has been taken by appellee 
from the denial of the other elements of the claim. 

STATUTES INVOLVED 

Appellee proceeded in the District Court by virtue of the 
provisions of the “Tucker Act,” 24 Stat. 505, 28 U. S. C. 41 
(20) which provides: 

The District Courts shall have original jurisdiction 
as follows: * * * (20) Suits Against the United 

States. Twentieth concurrent with the court of claims, 
of all claims not exceeding $10,000 founded upon the 
Constitution of the United States or any law of Con¬ 
gress, or upon any regulation of an executive depart¬ 
ment, or upon any contract, expressed or implied, with 
the Government of the United States * * 

STATEMENT OE POINTS 

A. The court erred in allowing appellee to recover as to 
the first item of his claim in that: 

(1) The fact that appellee’s predecessor in title failed to 
give written notice of the cause of the delay resulting from 
the alleged failure of the appellant to supply the preliminary 
information called for by the contract within 10 days from 
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the beginning of such delay precluded the appellee frbrn the 
recovery of damages for such delay. 

(2) The appellee was not entitled to recover damages in¬ 
curred as a result of the alleged failure of the appellant to 
supply preliminary information called for by the contract, 
since, under paragraph 7 of the specifications incorporated 
into the contract, appellee was not entitled to take advantage 
of such an omission. 

(3) The letter of July 9, 1932, from U. S. Grant III, to 
W. C. Bridell Company, Inc. (Defendant’s Exhibit I^o. 5), 
constituted a finding by the contracting officer that thq Gov¬ 
ernment was not responsible for the delay in the comijnence- 
ment of the work and such finding is conclusive up(jm the 
court and prohibits a recovery as to the first item of appellee’s 
claim. 

B. The court erred in holding that appellant had 
the defense of failure to give written notice in that: 

(1) The defense of failure to give written notice |>f the 
cause of the delay was not waived by failure to specifically rely 
thereon in the answer, but was a defense included jvithin 
the general denial of the facts relied on by appellee.j The 
proof of the giving of such written notice was a condition 
precedent to appellee’s right of recovery without which ap¬ 
pellee failed to establish his claim. 

(2) In any event, since the issue as to the failure tb give 
the written notice required by the contract was triedj with 
the expressed or implied consent of the parties and since the 
appellee conceded that the required notice was not giveln, the 
court should have permitted an amendment raising su<?h de¬ 
fense or should have treated the issue as if raised i|n the 
pleading. 

C. The court erred in allowing recovery of the amoufit de¬ 
ducted from the contract price as liquidated damages ini that: 

(1) On final settlement of the contract the appellanjt was 
entitled to claim credit for liquidated damages at th6 rate 
provided for in the contract for the period from the completion 
date of the contract to the date the contractor’s right 
ceed was terminated in addition to claiming credit 


to pro- 
for the 
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excess costs occasioned by the reletting of the contract for 
completion. 

D. The court erred in not finding for the appellant. 

SUMMARY OF ARGUMENT 

Appellee was not entitled to recover damages which the 
lower court found had been incurred as a result of the appel¬ 
lant’s failure to supply preliminary information called for by 
the contract, since appellee did not plead or prove compliance 
with the provision of the contract which required the contrac¬ 
tor to give written notice, within 10 days from the beginning of 
the delay, of the cause of the delay. Proof of the giving of 
such notice constituted a condition precedent to appellee’s right 
of recovery. The lower court had no power to find that ap¬ 
pellee had been damaged by delay on the part of the appellant, 
since the finding of the contracting officer that the appellant 
was not responsible for the delay in the commencement of 
the work was, under the terms of the contract, conclusive upon 
the parties and upon the court. The contractor, not having 
exercised his right under the contract to appeal from such 
finding to the head of the department is precluded from seek¬ 
ing relief from the courts. The appellant did not waive the 
defense of failure to give written notice by failing to specifi¬ 
cally rely thereon in the answer, since this defense was in¬ 
cluded within the general denial of the facts relied on by the 
appellee and in any event the issue as to the failure to give 
the written notice required was tried with the express consent 
of the parties. Since the issue was so tried, the court should 
have permitted an amendment to the answer raising such 
defense and thus conforming the pleadings to the evidence, or 
should have treated the issue as if raised in the pleadings. The 
issue having been tried, this Court may treat the issue as if 
raised in the pleadings. 

The provisions of the contract which provide for liquidated 
damages for delay in completing the work did not disappear 
from the contract by virtue of the appellant’s termination 
thereof under the provisions of Article 9. The appellant was 
entitled to claim credit for liquidated damages accrued to 
the date of the termination of the contract, in addition to 
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claiming credit for the excess costs occasioned by the reletting 
of the contract for completion, since these claims are based 
on provisions of the contract contemplating such an occurrence 
as is presented here. 

ARGUMENT 

A (1) The fact that appellee’s predecessor in title failed to 
give written notice of the cause of the delay resulting from 
the alleged failure of the appellant to supply the prelimi¬ 
nary information called for by the contract within 10 days 
from the beginning of such delay precluded the appellee 
from the recovery of damages for such delay 

i 

Paragraph 30 of the specifications incorporated iqto the 
contract provided in part that: 

Prior to the beginning of the work the Contjracting 
Officer will establish fundamental alignment points and 
a bench mark near the site of the work the precise 
station and plus and the precise elevation of which will 
be given to the Contractor (R. 5). 

The court found as a fact: 


The specifications which were a part of the contract 
provided among other things that prior to the beginning 
of the work the defendant would establish fundamental 
alignment points and a bench mark near the site of 
the work, the precise station and plus, and the precise 
elevation, which would be given to the contractor. 
That the defendant failed to comply with the foijcgoing 
part of the contract until April 7, 1932 (R. 14)J 

Article 9 of the contract, set out in full at page 2;of the 
record, provided in part: 


Provided, that the right of the contractor to proceed 
shall not be terminated or the contractor charged with 
liquidated damages because of any delays in the comple¬ 
tion of the work due to unforeseeable causes beyond 
the control and without the fault or negligence |of the 
contractor, * * *: Provided further, that thje con¬ 

tractor shall within 10 days from the beginning <f)f any 
such delay notify the contracting officer in writing of 
the causes of the delay, who shall ascertain the facts 

2882(51—41-2 
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and the extent of the delay, and his findings of fact 
thereon shall be final and conclusive on the parties 
hereto, subject only to appeal, within 30 days, by the 
contractor to the head of the department concerned, 
whose decision on such appeal as to the facts of delay 
shall be final and conclusive on the parties hereto. 

The court found as a fact that the contractor did not give 
written notice to the appellant of the failure to comply with 
paragraph 30 of the specifications of the contract, but did 
give oral notice thereof shortly after the contract was awarded 
(R. 14). By authority of the case of Plumley v. United 
States, 226 U. S. 545, 57 L. ed. 342, the failure of the appel¬ 
lee’s predecessor in title to give the required written notice 
precluded recovery by the appellee. It appears from the 
records and briefs in the Supreme Court of the United States 
in the Plumley case that the contract there before the court 
provided: 

Tenth. * * * The delays which the Secretary of 

the Navy shall find to be properly attributable to the 
Navy Department or to its authorized officers or agents, 
or any or either of them, thereto having been a delay 
operating upon the final completion of the work within 
the period herein specified therefor shall entitle the 
parties of the first part to a corresponding extension of 
the period within which the work is to be completed: 
Provided, However, that no delay attributed by the 
party of the first part to the Navy Department, its 
officers or agents, or the alleged cause or causes thereof, 
shall be considered by the Secretary of the Navy unless 
the parties of the first part shall at the time of the oc¬ 
currence of such delay notify him in writing of the 
facts and circumstances in each case and of the extent to 
which they claim that the final completion of the work 
is thereby delayed. 

From the statement of the case by the court appearing on 
page 546 of the opinion it appears that Plumley, having fin¬ 
ished the work called for by his contract, sued the Govern¬ 
ment in the court of claims for damages by delay and for extra 
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work. The court of claims rendered judgment in his fayor for 
$502.00 insurance paid during the period he was delayed in 
finishing the work. All of the other items were disallowed, 
and both parties appealed. With respect to the judgment 
for damages caused by delay the court said at page 548 jof the 
opinion: 

4. The Government appeals from so much pf the 
judgment as gave Plumley a judgment for damages 
caused by delay. The court found that Plumlejy was 
delayed by the failure to have the architect oni hand 
promptly for decision pertaining to the work, wpile it 
also found that the Secretary extended the time fpr the 
reason that Plumley’s failure to finish was on account of 
circumstances beyond the contractor’s control.! But 
Plumley at the time of the occurrence of the delay did 
not notify the Secretary of the facts nor of the extjent to 
which the work would be delayed. The contrajct re¬ 
quired that such notice should be given to the Secretary 
when the delay occurred, evidently for the purppse of 
informing the Department and enabling it. at the! time, 
to remove the cause of the delay. It operated to pre¬ 
vent claims for damage and for failure to comply with 
this requirement of the contract (United States v. 
Gleason, 175 U. S. 588); the plaintiff is not entitled to 
recover. The judgment in that respect must be re¬ 
versed. and is, otherwise. Affirmed. 

The contract here before the court is susceptible of thej same 
interpretation as the Supreme Court of the United States 
gave to the contract before it in the Plumley case, thatj is to 
say. that the inclusion of such a provision is evidently for the 
purpose of informing the agency responsible for the contract 
of the causes of any delay and enable it at that time to remove 
the cause of the delay. See also Yuhasz v. United State js, 109 
F. 2d 467 (C. C. A. 7). 

Provisions of building contracts requiring that the contractor 
give written notice to the owner or his agent of the cause of 
any delay in the prosecution of the work have been held by the 
courts to be material provisions which must be strictly com- 
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plied with. In the case of Chapman Decorative Company v. 
Security Mutual Life Insurance Company, 149 F. 189 (C. C. A. 
3), it appeared that the provisions of the contract between the 
plaintiff and the defendant stipulated that the owner would 
be entitled to liquidated damages at a stated sum per day for 
delays in the completion of the work. The contract further 
provided that the contractor would be entitled to an extension 
of time for delays caused by the default of the owner or by 
earthquakes, cyclones, strikes, etc., but provided that “no such 
allowance shall be claimed or made unless a claim therefor 
shall be presented in writing to the owner or Andrew J. Robin¬ 
son Company within 24 hours after the occurrence of such de¬ 
lay.” Speaking of this provision, the court said: 

Its purpose evidently was to avoid just such a contest 
as the plaintiff here seeks to raise. In the absence of 
a claim for extension for delay the defendant had a 
right to presume here that no valid ground to ask an 
allowance existed; or, if it existed, it was not serious 
enough to call for an extension. These provisions in 
building contracts have been enforced in courts 
(Authorities). 

In the case of Olson Construction Company v. Commercial 
Building and Investment Company, 127 Neb. 609. 256 NW. 
22, it appears that a certain contract between the plaintiff 
and the defendant provided for the extension of time for com¬ 
pletion of the contract for delays caused by the owner, un¬ 
avoidable casualties, etc., and provided further that no such 
extension should be made for delay occurring more than 7 days 
before claim therefor was made in writing to the architect. 
The court found that the contractor failed to give the written 
notice required in the case of a delay on which he sought to 
rely. After quoting at length from the case of Carter v. Root, 
S4 Neb. 723, 731, 121 NW. 952, the court held that the con¬ 
tractual provisions with respect to written notice constitute a 
prerequisite to the contractor’s right to relief and that under 
the facts as presented the failure to give the written notice 
provided for excluded the contractor’s claims without reference 
to their merits otherwise. 
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In Curry v. Olmstead, 26 R. I. 462, 59 A. 392, the court 
held that where a building contract between a contractor and 
the owner provided that no allowance should be ipade to 
the contractor for the delays in the completion of thjc work 
by the negligent delay or fault of the owner or architect, 
unless a written claim therefor was presented to the archi¬ 
tect within 24 hours of the occurrence of such delay, a failure 
to give such notice was a forfeiture of any right on tljie part 
of the contractor to any extension of time under the contract. 

In the case of Davis v. LaCrosse Hospital Association, 121 
Wise. 579, 99 N. W. 351, it appeared that the contract there 
before the court contained provisions as to liquidated dalmages, 
extension of time for delays not the fault of the contractor, 
and for written notice by the contractor of the cause | of the 
delay. Speaking of the effect of the provision of the contract 
which required written notice of the cause of delay, the court 
said: 

3. Much of what has been said on the second propo¬ 
sition applies to the third. The court found tl>at the 
architect acted arbitrarily to the extent of perpetrating 
a fraud on respondents, because he did not consider 
the conditions which caused the delay in the completion 
of the building, in making the certificate. He fol¬ 
lowed, however, the terms of the contract. That in 
effect expressly provided that no claims for extr^, time 
to complete the structure should be allowed on account 
of any of the hindrances which respondents insisted in 
fact delayed them, unless at the time of such hindrances 
written notice should be given to the architect ind he 
should then pass upon the same, making an allowance 
for additional time on account thereof. No sukh no¬ 
tice was given or allowance made. Hence the architect, 
when he came to make the certificate, had no right to 
consider any such interference. The learned coulrt dis¬ 
regarded the certificate because he complied with the 
contract in making it. If he had not done so, it would 
have been the duty of the court to disregard tHe cer¬ 
tificate in favor of the appellant. We are unable to 
see in the evidence or in the reasons assigned by cpunsel 

j 

I 




12 


for respondents, any justification for holding that the 
certificate was other than just what the contract con¬ 
templated should be made under the circumstances. 

See also Feeney v. Bardsley, 66 N. J. L. 239, 49 A. 443. 

A (2) The appellee was not entitled to recover damages in¬ 
curred as a result of the alleged failure of the appellant to 
supply preliminary information called for by the contract, 
since, under paragraph 7 of the specifications incorporated 
into the contract, appellee was not entitled to take advan¬ 
tage of such an omission 

In considering appellee’s claim under paragraph 30 of the 
specifications it is important to refer to yet another paragraph 
of the specifications, paragraph 7, which provides: 

Errors and Omissions .—The Contractor wdll not be 
allowed to take advantage of any errors or omissions in 
these specifications or in the accompanying contract 
drawings, as full instructions will always be given if 
such errors or omissions are discovered. 

and also paragraph 19 of the specifications which sets out 
the spirit and intent of the specifications and provides in 
part: 

The Contracting Officer will advise and cooperate with 
the Contractor in every way possible to the end that 
the progress of the work may be expedited, and that the 
work as a whole may be satisfactorily completed; and 
it is expected that the Contractor will facilitate and 
reciprocate such advice and cooperation. 

From these contract provisions it is apparent that appellee 
should not be entitled to recovery for appellant’s omission to 
supply the preliminary information called for by the contract. 
Aside from the contractor’s failure to give the written notice 
stipulated for in the contract, he is precluded from relying on 
the alleged failure of the Government agency by the above- 
quoted provisions of the contract. The failure to supply the 
preliminary information called for under paragraph 30 of 
the specifications was such an omission as to be clearly within 
the contemplation of paragraph 7 of the specifications. Un- 
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der the terms of its contract therefore, appellee’s predecessor 
in title has precluded a recovery on such a basis as is utfged in 
support of the first item of its claim. 

A (3) The letter of July 9,1932, from U. S. Grant III, tci W. C. 
Bridell Company, Inc. (Defendant’s Exhibit No. 5) consti¬ 
tuted a finding by the contracting officer that the Govern¬ 
ment was not responsible for the delay in the comijnence- 
ment of the work and such finding is conclusive up()n the 
court and prohibits a recovery as to the first itjem of 
appellee’s claim 1 

From the correspondence between the appellant’s contract¬ 
ing officer and the appellee’s predecessor in title, whicn cor¬ 
respondence was introduced in evidence, it appears thftt the 
contracting officer wrote the contractor, complaining pf the 
delayed progress in the completion of the work and sjtating 
that the matter of delayed progress had been twice before 
brought to the attention of the contractor (Defendants Ex¬ 
hibit No. 3) (R. 6). To this the contractor replied by letter 
of June 16, 1932 (Defendant’s Exhibit No. 4) (R. 7). In 
this letter the contractor stated: 

Much delay has resulted from matters beyonjd our 
control, some of which we believe entitle us to reason- 

7 i 

able time credits. We received notice of the award of 
the contract on February 17th. We assembled thie ma¬ 
terial and equipment but were unable to proceed^ with 
the surveying and laying out of the site to start j work 
because of lack of definite information which was re¬ 
quested and on April 4th we received blue prints giv¬ 
ing station locations and on April 12th we received, 
accompanying your letter of like date, the revised 
drawing dated March 14 th, 1932, confirming the cor¬ 
rect location of the bridge with the site. We immedi¬ 
ately proceeded with the laying out of the necessary 

location preparatory to construction. [Italics supplied.] 
— 

1 In fairness to Mr. Justice Bailey who heard the case below, counsel 
for appellant wish to state that the point urged as point A (3) Was not 
specifically raised by motion or by argument in the brief submitted. How¬ 
ever, all evidence necessary for consideration of this point was introduced 
at the trial. 


i 
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In reply to this letter the contracting officer wrote the letter 
of July 9, 1932 (Defendant’s Exhibit No. 5) (R. 9). In this 
letter the contracting officer stated: 

It does not appear from these records that any of the 
delayed progress is chargeable to acts of the Govern¬ 
ment or that any of the causes for delay which you 
noted in your letter was unforeseeable or could not have 
been avoided by more energetic efforts on your part. 

There appears to he no justification under the terms 
of the contract for any extension of the contract work¬ 
ing time, because of delays due to the reasons mentioned 
in your letter. (Italics supplied.) 

This reply by the contracting officer precludes a recovery by 
appellee for any damages alleged to have been suffered as a 
result of the delays on the part of the Government. Article 
9 of the contract (R. 2, 3) provides that the finding of the 
contracting officer as to the causes of delay shall be final and 
conclusive, subject only to appeal within 30 days to the head 
of the department concerned. Article 15 of the contract (R. 
5) provides that all disputes concerning questions of fact shall 
be decided by the contracting officer or his representative, 
subject to appeal by the contractor within 30 days to the 
head of the department concerned. The decision and finding 
contained in the letter of July 9, 1932 (Defendant’s Exhibit 
No. 5) (R. 9) is a decision as to the cause of delay within 
Article 9 of the contract and may also be considered as a deter¬ 
mination of a disputed question of fact within Article 15 of 
the contract. Such a finding and decision cannot be set aside 
in the absence of pleading and proof of fraud or of such clear 
mistake as to imply bad faith. 

United States v. Gleason, 175 U. S. 5SS, 44 L. ed. 284. 
Robinson v. United States, 261 U. S. 4S6. 67 L. ed. 760. 
American Engineering Company v. United States, 24 
F. Supp. 449. 

English Construction Company v. United States, 29 
F. Supp. 526. 

Furthermore, the record does not disclose that the contractor 
appealed from the adverse findings of the contracting officer to 
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the head of the department concerned. This indicates that 
the contractor failed to exhaust his administrative remedies 
within the department and he and his successors in title are, 
therefore, precluded from seeking relief from the courts. 

McShain v. United States, 88 Ct. Cls. 2S4 (Reversed on 
other grounds. 308 U. S. 512 and 521; 84 L. EcJ. 437). 

American Bridge Company v. United States,\ 25 F. 
Supp. 714. 

In the light of these authorities and these circumstances, the 
District Court was without authority to make finding jof fact 
No. 3 and, consequently, was without authority to aw^rd the 
appellee a recovery as to any part of Item 1 of his cl^im. 

B (1) The defense of failure to give written notice of the 
cause of the delay was not waived by failure to specifically 
rely thereon in the answer, but was a defense included 
within the general denial of the facts relied on by appellee. 
The proof of the giving of such written notice was a condi¬ 
tion precedent to appellee’s right of recovery without which 
appellee failed to establish his claim 

Appellant submits that the lower court erred as a matter of 
law in holding that the defense of failure to give writteij notice 
of the cause of delay was waived by failing to rely thereon in 
the answer. Rule 12 (h) of the Federal Rules of Civil,Proce¬ 
dure, upon which it is supposed that the ruling of the lower 
court is based, provides that the defense of failure to btate a 
claim upon which relief can be granted may be made at the 
trial on the merits. Appellant contends that, since the ap¬ 
pellee's claim is based upon the contract, a defense balsed on 
the failure to comply with the terms of that contract is the 
defense of failure to state a claim upon which relief can be 
granted and is not an affirmative defense falling in thej group 
of affirmative defenses contemplated by Rule 8 (c) jof the 
Federal Rules of Civil Procedure. 

The provision of the contract which required the contractor 
to give notice within 10 days from the beginning of thfc delay 
of the causes of the delay is a contractual provision, Compli¬ 
ance with which should have been pleaded in the coniplaint. 
The mere failure to plead compliance with this provision did 


i 
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not relieve appellee of the necessity of proving compliance. 
It does not seem unreasonable to attribute the alleged defi¬ 
ciency of the answer to the inherent deficiency of the complaint. 
Certainly, the answer of a defendant should not be compelled 
to assume a scope greater than the allegations of the complaint. 
The failure of the complaint to allege compliance with the 
contractual provision referred to and the failure of the proof 
to show such compliance amounts to the failure to state or 
prove a claim upon which relief can be granted, and such fail¬ 
ure may even be raised for the first time on appeal. 

United States v. Payne , 72 F. 2d 593 (C. C. A. 9). 
United States v. Payne , 73 F. 2d 900 (C. C. A. 9). 

In this case the deficiency of the complaint and of the evidence 
was raised during the trial of the case (R. 5). 

Rule 9 (c) of the Federal Rules of Civil Procedure provides: 

Conditions precedent. —In pleading the perform¬ 
ance or occurrence of conditions precedent it is suffi¬ 
cient to aver generally that all conditions precedent 
have been performed or have occurred. A denial of 
performance or occurrence shall be made specifically 
and with particularity. 

A fair purport of this rule would seem to be that, in the 
absence of an averment by the plaintiff that the conditions 
precedent had occurred, the defendant is not called on to deny 
specifically and with particularity the performance or 
occurrence. 

B (2) In any event, since the issue as to the failure to give 
the written notice required by the contract was tried with 
the expressed or implied consent of the parties and since 
the appellee conceded that the required notice was not 
given, the court should have permitted an amendment 
raising such defense or should have treated the issue as if 
raised in the pleading. 

Aside from the question of the right of this appellant to 
amend and aside from the question of waiver of the defense, 
it appears from the record that the question or issue as to 
appellee’s right to recover in the absence of proof of com- 
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pliance with the contract provision was raised at the trial 
and was tried with the consent of the parties. By motion for 
a directed finding at the close of the appellee’s case appellant 
urged that the appellee was precluded from recovery' as to 
the first item of his claim, since it appeared from the evidence 
that the contractor had not given any written notice iof the 
cause of delay (R. 5). At that time the entire file bf the 
Interior Department containing all correspondence relative to 
the contract was in evidence (R. 5), and, consequently, ap¬ 
pellee had every opportunity to prove the giving of such 
notice, had such been the case. It appears from the record, 
however, that thereafter the appellee conceded that the writ¬ 
ten notice required by the contract was not given witljiin 10 
days from the beginning of the delay. This evidence supports 
finding of fact No. 4 in which the court finds that thp con¬ 
tractor did not give the written notice referred to. jThese 
circumstances present a situation designed for the application 
of Rule lob of the Federal Rules of Civil Procedure, ydiere 
it is provided: j 

I 

Amendments to conform to the evidence,— 
When issues not raised by the pleadings are tried by ex¬ 
press or implied consent of the parties, they slpll be 
treated in all respects as if they had been raised in the 
pleadings. Such amendment of the pleadings as m[ay be 
necessary to cause them to conform to the evidence 
and to raise these issues may be made upon niotion 
of any party at any time, even after judgment!; but 
failure so to amend does not affect the result df the 
trial of these issues. If evidence is objected to ajt the 
trial on the ground that it is not within the issues jmade 
by the pleadings, the court may allow the pleadings 
to be amended and shall do so freely when the presen¬ 
tation of the merits of the action will be subserved 
thereby and the objecting party fails to satisfy the 
court that the admission of such evidence would preju¬ 
dice him in maintaining his action or defense upoji the 
merits. The court may grant a continuance to ejiable 
the objecting party to meet such evidence. 
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The fact that the appellee conceded that the written notice 
was not in fact given precludes him from claiming either 
surprise or prejudice to result from the application of Rule 
15 (b), and the District Court, under the circumstances, should 
have allowed appellant’s motion for leave to amend or, without 
allowing such motion, should have treated the issue as if raised 
by the pleadings and should have decided the case accord¬ 
ingly. Both this Court and the lower court may treat plead¬ 
ings as amended to conform to the evidence, even though the 
pleadings were not actually amended. 

Field v. Waterman S. S. Corp., 104 F. 2d S49 
(C. C. A. 5). 

Swift and Company v. Young, 107 F. 2d 170 
(C. C. A. 4). 

See also the concurring opinion in the case of Atwater v. 
North American Coal Co., Ill F. 2d 125 (C. C. A. 2). 

In the case of Lientz v. Wheeler, 113 F. 2d 767 (C. C. A. 8), 
the Circuit Court of Appeals, dealing with a somewhat analo¬ 
gous situation, said: 

The finding of the court that the contract in force 
for the year 1931 provided for a salary of $5,000.00 a 
year and that this contract was modified so that it 
provided for $3,600.00 a year for the succeeding years 
is supported by substantial evidence. Both parties 
upon the trial contributed to the production of such 
evidence. The evidence was not objected to on the 
ground that it was not within the issues. It is a fair 
inference from the record that the parties impliedly 
consented to try the issue upon which the court's find¬ 
ing rests. The result is not, therefore, under the rule 
affected by the failure to amend the complaint. 
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C (1) On final settlement of the contract the appellant was 
entitled to claim credit for liquidated damages at tjie rate 
provided for in the contract for the period from thje com¬ 
pletion date of the contract to the date the contractor’s 
right to proceed was terminated, in addition to claiming 
credit for the excess costs occasioned by the reletting of the 
contract for completion 

Appellee contended below, and apparently the lower court 
found, that, under Article 9 of the contract herein, thejappel- 
lant had alternative and mutually exclusive remedies i(l) to 
terminate the right of the contractor to proceed, relet tl|e con¬ 
tract, and charge the contractor or his surety for excessjcosts; 
(2) to allow the contractor to continue the work to completion 
and then to assess liquidated damages for every calendar day 
of delay. The final date for the completion of the contract 
was July 17, 1932 (R. 2), Finding of fact No. 2 (R. 14).j The 
contract was not completed on that date, but the contractor 
was permitted to proceed with the work specified in th|e con¬ 
tract until September 12, 1932, at which time the contract was 
terminated (R. 2), Finding of fact No. 7 (R. 14). Article 9 
is set forth in full at pages 2 and 3 of the record. Appellee 
contends that, since the Government terminated the contract, 
the defaulting contractor did not become liable und(fr the 
liquidated damages provision. This contention overlooks the 
fact that liquidated damages were assessed for the period in¬ 
tervening between the completion date fixed in the contract 
and the date when the contract was terminated. The liqui¬ 
dated damages, therefore, relate to a period when the con¬ 
tractor, though in default, was proceeding under the contract 
in an endeavor to fulfill its requirements. There can ^e no 
question that if the contract had not been terminated arjd the 
contractor had completed the contract, he would havej been 
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liable for liquidated damages as specified. When the appel¬ 
lant terminated the contract, it had vested rights to the liqui¬ 
dated damages then accrued. By terminating the contract it 
did not loose those vested rights. To accept the appellee’s 
proposition and the ruling of the lower court is tantamount 
to finding that a contractor, under a contract containing pro¬ 
visions similar to those in Article 9 of this contract, could 
avoid any liability for liquidated damages accrued under the 
contract by the simple ruse of refusing to complete and com¬ 
pelling the Government to terminate the contract. Appellant 
submits that such a proposition is untenable. In the lower 
court the appellee urged in support of its suggestion two court 
of claims cases— Fidelity and Casualty Company of New York 
v. United States, 81 Ct. Cls. 495, and Commercial Casualty 
Company v. United States, S3 Ct. Cls. 367. 

In the Fidelity and Casualty Company case the contract 
was terminated by the contracting officer on the date fixed 
for the completion of the contract work. In the Commercial 
Casualty Company case, the contract was terminated prior to 
the completion date fixed by the contract. Neither of those 
cases, therefore, is pertinent to the issue here involved, since 
in neither of those cases had liquidated damages accrued at 
the time the contract was terminated. 

Appellee also relied upon the case of United States v. Mary¬ 
land Casualty Company, 25 F. Supp. 77S, decided by the Dis¬ 
trict Court of the United States for the Southern District of 
Maine. In that case it appeared that the paragraphs of the 
contract before the court were somewhat different from Article 
9 in the contract here involved. It must be conceded, however, 
that the case is authority for the proposition relied upon by 
appellee in the lower court. Appellant submits, however, that 
the holding of the District Court for the Southern District of 
Maine to the effect that where a Government contract contains 
provision for liquidated damages for delay and provisions for 
the recovery of excess costs in the event of termination the 
Government is entitled to relief under only one of such pro¬ 
visions is erroneous and against the weight of authority as 
will be hereinafter pointed out. 
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In the case of American Employers Insurance Company of 
Boston, Massachusetts, v. United States, 91 Ct. Cls. 231, de¬ 
cided May 6, 1940, which was after the opinion of thej court 
in the case at bar, the court of claims held, in a situation 
similar to that here presented, that the Government wjas en¬ 
titled to credit for liquidated damages accrued under thje con¬ 
tract to the date of termination of the contract. In th^it case 
it appeared that the H. G. Christman Company entered into 
a written contract with the United States for the erection of 
the several buildings which were to constitute the veterans’ 
hospital at Des Moines, Iowa. The contract provideq that 
the work should be commenced within 10 calendar dayi after 
receipt of notice to proceed and completed within 250 
days thereafter, except that certain buildings were to b^ com¬ 
pleted 90 days prior thereto. For various reasons th^ time 
for completion was extended. The buildings which wete to be 
completed 90 days prior to the extended completion date were 
not completed within that time but were completed and ac¬ 
cepted 28 days later. Prior to the extended completioji date 
the contractor’s right to proceed with the contract was termi¬ 
nated under Article 9, and the work was thereafter com¬ 
pleted by the contractor’s surety. In final settlement the 
Government claimed credit for 58 days delay in the comple¬ 
tion of the work. After the decision of the court of blaims 
in the case of Fidelity and Casualty Company of New York v. 
United States, supra, the Government paid that part bf the 
claimed credit for liquidated damages which accrued aftjer the 
date of termination of the contract, but retained that part 
of the claimed credit which represented liquidated dajmages 
for the 28 days of delay occurring prior to the termination 
of the contract. The Government also retained a certaijn sum 
representing excess costs and actual damages in the completion 
of the work. The plaintiff in that case contended that! when 
the contract was canceled by the Government under ^rticle 
9 the liquidated damage clause disappeared from the contract. 
The court said: 

The liquidated damage clause disappeared from the 
contract after the contract was canceled by the Gov¬ 
ernment, not before. 
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The court held that the Government was entitled to recovery i 

of excess costs and of liquidated damages accrued prior to the 
termination of the contract. The Article 9 of the contracts 
before the court of claims in the three court of claims cases 
heretofore cited herein was identical with Article 9 of the 
contract now before the court. 

In the case of United States v. The Continental Casualty 
Company, 29 F. Supp. 59S. decided by the United States Dis¬ 
trict Court for the Eastern District of Louisiana, the United 
States was permitted to recover liquidated damages for the 
period between the completion date under the contract and the 
date the contract was terminated, as well as being allowed « 

to recover excess costs incurred by reletting of the contract 
after termination of the original contract. In the course of the 
opinion. District Court Judge Borah said: ^ 

Under the terms of Article 9 of the contract in para¬ 
graph 3 of the specifications, liquidated damages at the 
rate of S20.00 per day on each item are chargeable 
against the original contract from the day following the 
normal date of completion to and including the date of 
default or termination of the contract. 

He further said: 

On default of the Crasser Contracting Company, the 
rights of the United States and the liability of the Con¬ 
tinental Casualty Company became fixed. 

His decision was affirmed on appeal. 

Continental Casualty Company v. United States, 113 F. 

2d 2S4 (C. C. A. 5). cert. den. Nov. 12, 1940. — U. S. —, 

S5 L. ed. (Adv. ops.) S4. 

In a footnote to the opinion the court sets out Article 9 of the 
contract there involved. A comparison of this footnote with 
pages 2 and 3 of the record herein indicates that the Article 9 
in the contract there before the court is the same Article 9 
in the contract here involved. Speaking of the Government’s 
right to recover liquidated damages, the court said: 

When the contractor defaulted in the performance of 
the contract by filing the petition in bankruptcy, the 
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rights of the Government and the liabilities ofj the 
surety under the contract immediately became fixed. 

and further said: 

The fact that the Government permitted the contractor 
to continue the work after the period for completion 
had expired is no reason to deny it the damages ex¬ 
pressly provided by the contract for such an occurrence. 

The situation here presented is that the appellant and! the 
contractor had entered into a contract which provided thalj the 
work should be completed upon a date certain. The contract 
also provided that if the work was not completed by that (date 
the contractor should pay a stipulated sum for each calendar 
day of delay thereafter. Other provisions of the contract 
gave the appellant the right to terminate the contract and to 
charge excess costs to the contractor. These provisions are! not 
mutually exclusive and do not provide alternative remedies, 
only one of which may be availed of. When the circumstances 
so justify, as they do here, both provisions of the contract fiiay 
be invoked. Certainly, by terminating an unsatisfactory! ar¬ 
rangement, the appellant should not be held to have aban¬ 
doned or remitted rights theretofore accrued by the expressed 
provisions of the contract, nor should it be held to have aban¬ 
doned or remitted remedies provided by the contract for jjust 
such a situation. When the appellant terminated the con¬ 
tract, the rights of the appellant and of the contractor became 
fixed. 

United Slates v. United States Fidelity and Guaranty 
Company, 236 U. S. 512, 59 L. ed. 696. 

Board of Education v. Maryland Casualty Company, 
27 F. 2d 20 (C. C. A. 3). 

Those rights were to collect liquidated damages which had 
accrued by reason of the contractor's delay and to rclet the 
contract for completion, charging any excess costs occasioned 
thereby to the contractor. 

CONCLUSION 

The court erred in not finding for the appellant, since, j by 
authority of Plumley v. United States, supra, the appellee 
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was not entitled to recover without proof of the written notice 
provided for in the contract and since the appellant had not 
waived its right to rely upon this defense. The court further 
erred in holding that the appellant was not entitled to claim 
credit for liquidated damages under the contract. 

Edward M. Curran, 

United States Attorney, 

John L. Laskey, 

Assistant United States Attorney, 

Attorneys for Appellant. 


0. 3. GOVERNMENT PRINTING OFFICE: 1*41 




BRIEF FOR APPELLE: 



\\ Ihl.lAM i . t\ !•.!.!.Y. 
i\ I. J. Xirol..Mi>Es. 
AH<-niru.< for .iyfirUrt . 





I 


I 

I 


I 

I 

I 


I 


INDEX. 


Questions Involved 


Ifage 


Summary of Argument .j 2 

| 

Argument.j 2 

I. Was the contractor entitled to recover the dam-j 
ages sustained by it due to the failure of the ap- j 
pellant to perform the contract, where notice of | 
such default was given orallv hut not in writ- i 
ing?.j 2 

Article 9 not applicable .! 3 

Article 9 should be liberally construed.! 6 

The appellant lias waived the defense of fail- j 
ure to give written notice.! 7 

Paragraphs 7 and 19 of the Specifications not ; 
applicable. j 15 

There was no decision rendered under article ! 

15. ! 15 


II. Was the contractor entitled to recover the liqui- | 
dated damages assessed by the appellant for the I 
period between the date when the contract was ! 
due for completion and the date when the con- ! 
tract was terminated?. ! 19 

Analysis of authorities cited by appellant.... | 24 
Conclusion. 130 


INDEX OF CASES. 

American Bridge Company v. United States, 25 F. 

Supp. 714 . ! IS 

American Employers Insurance Company of Boston, j 
Massachusetts v. United States, 91 Ct. Cls. 231, de- | 
cided May G, 1940 .26,|29 


i 

i 

j 















11 


Index Continued. 


Page 


American Engineering Company v. United States, 24 

F. Supp. 449 . 

Atwater v. North American Coal Co., Ill F. 2d 125 

(C. C. A. 2) ... 

Board of Education v. Maryland Casualty Company, 

27 F. 2d 20 (C. C. A. 3) ..*. 

Carter v. Root, 84 Neb. 723,121 X. W. 952. 

Chapman Decorative Company v. Security Mutual Life 

Insurance Company, 149 F. 189 (C. C. A. 3). 

Commercial Casualty Company v. United States, 83 

Ct. Cls. 367 ...*..*... 

Continental Casualty Company v. United States, 113 

F. 2d 2S4 (C. C. A. 5) ... /. 

Curry v. Olmstead, 26 R. I. 462, 59 A. 392. 

Davis v. LaCrosse Hospital Association, 121 Wise. 579, 

99 N. W. 351.. 

English Construction Company v. United States, 29 F. 

Supp. 526 . 

Feeney v. Bardsley, 66 X. J. L. 239, 49 A. 433. 

Fidelity and Casualty Company of New York v. United 

States, 81 Ct. Cls. 495 . . 

Field v. Waterman S. S. Corp., 104 F. 2d 849 (C. C. A. 

;) ) . 

Lientz v. Wheeler, 113 F. 2d 767 (C. C. A. 8). 

Maryland Casualty Company v. United States, Ct. Cls. 

*45,008, decided March 3d, 1941. 

MeShain v. United States, 88 Ct. Cls. 284. 

Olson Construction Company v. Commercial Building 
and Investment Company, 127 Xeb. 609, 256 X. W. 

90 


Plumlev v. United States, 226 IT. S. 545, 57 L. ed. 342. 
Robinson v. United States, 261 U. S. 486, 67 L. ed. 760. 
Swift and Company v. Young, 107 F. 2d 170 (C. C. A. 4) 
United States v. Fleislier Engineering and Construc¬ 
tion Company, 107 F. 2d 925 . 

United States v. Gleason, 175 XT. S. 588, 44 L. ed. 284.. 
United States v. ‘Maryland Casualty Company, 25 F. 

Supp. 778 .*. 

United States v. Payne, 73 F. 2d 900 (O. O. A. 9). 

United States v. Payne, 72 F. 2d 593 (C. C. A. 9)_ 

United States v. The Continental Casualty Company, 
29 F. Supp. 598 . 


17 

14 

24 

5 


5 


22 


25 

5 

5 

18 

5 


20 


12 

14 

29 

18 


4,5 

17 

13 

6 

17 

23 

10 

10 

25 



















Index Continued. 


111 


i 
i 

i 

i 

i 

Page 

United States v. United States Fidelity and Guaranty 

Company, 236 U. S. 512, 59 L. ed. 696.|. 24 

Yubasz v. United States, 109 F. 2d 467 (C. C. A. 7).. .j. 5 

MISCELLANEOUS CITATIONS. 

Miller Act, 40 U. S. C. A. 270a. L 6 

Rule 12(h) of the Federal Rules of Civil Procedure.!. 7 
Rule 16 of the Federal Rules of Civil Procedure... |. 8 

Pre-trial by Justice Laws, Journal of the District ojf 
Columbia Bar Association, Volume VI, No. 10—j- 

October 1939 .L 9 

Department of Justice File (U. S. v. Continental Cast 

ualty Company) .| 25 

Government’s brief (American Employers’ Insurance 

Company v. U. S.) .] 29 


i 


i 


i 


i 

| 

i 


i 


i 










IN THE 


United States Court of Appeals 

for the District of Columbia. 

January Term, 1941. 


No. 7783 


UNITED STATES OF AMERICA, Appellant \ 

V. 

JOHN K. CUNNINGHAM, RECEIVER, Appellee 


BRIEF FOR APPELLEE. 


QUESTIONS INVOLVED. 

This appeal presents the following two questions of law: 

1. Was the contractor entitled to recover the damages 
sustained by it due to the failure of the appellant to per¬ 
form the contract, where notice of such default was given 
orally but not in writing? 

2. AVas the contractor entitled to recover the liquidated 
damages assessed by the appellant for the period betwjeen 
the date when the contract was due for completion andjthe 
date when the contract was terminated? 

Both of the foregoing questions were decided in the i af¬ 
firmative by the trial court, and it is submitted that bjoth 
the facts and the law support said finding. 


i 
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SUMMARY OF ARGUMENT. 

The contractor’s failure to give written notice to the ap¬ 
pellant that it had not complied with the contract did not 
preclude the appellee from recovering the damages sus¬ 
tained due to the failure of the appellant to perform the 
contract for the reason that Article 9 did not apply to a 
claim of this character, said Article having only to do with 
instances where there has been delay on the part of a con¬ 
tractor and he seeks an extension of time in order to avoid 
assessment of liquidated damages. Even if Article 9 was 
applicable there was a substantial compliance therewith 
as the contractor gave oral notice to the appellant of its 
failure to comply with the contract. The appellant waived 
the defense of failure to give written notice bv not raising 
the same in its answer. Article 15, which states that a find¬ 
ing by the contracting officer shall be conclusive upon the 
parties, is not applicable because there was no finding by 
the contracting officer as contemplated by said article. 

Under Article 9 the appellant does not have the right to 
terminate the contract and recover excess cost to complete 
and at the same time assess liquidated damages, and when 
the appellant elected to terminate the contract it forfeited 
its right to assess liquidated damages and its damages were 
confined, as provided by the contract, to excess cost to 
complete. 

ARGUMENT. 

I. 

Was the contractor entitled to recover the damages sus¬ 
tained by it due to the failure of the appellant to per¬ 
form the contract, where notice of such default was 
given orally but not in writing? 

The trial court has found, as a matter of fact that the 
appellant failed, until April 7, 1932, to comply with that 
part of the contract which required it to establish funda¬ 
mental alignment points and a benchmark near the site of 
the work, the precise station and plus, and the precise ele¬ 
vation. (R. 14) 
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The trial court has also found, as a matter of fact, it 
has been so stipulated by the appellant, that as a resklt of 
the appellant’s failure to so comply with the contract the 
contractor sustained damages in the sum of $2,919.80.| (R. 
14 and 13) 

The trial court has also found that the contractor did not 
give written notice to the appellant of its failure to cojnply 
with the contract, hut did give oral notice shortly afte^ the 
contract was awarded. (R. 14) 

There is no dispute as to any of the foregoing facts!, but 
the appellant asserts that notwithstanding because of the 
failure of the contractor to give written notice to tliq ap¬ 
pellant of its failure to comply with the contract, the appel¬ 
lant is not liable for damages under Article 9 of the Icon- 
tract. 

ARTICLE 9 IS NOT APPLICABLE. 

A careful reading of Article 9 of the contract discloses 
that it relates primarily to delay on the part of the contrac¬ 
tor in performing the contract, and damages sustained by 
the government as a result thereof, and does not refejr to 
damages that mav be sustained bv the contractor as al re- 
suit of delavs bv the government. The article first sets 

. * * ' i 

forth that in the event the contractor does delay the prpse- 
cution of the work the government will have the right to 
terminate the contract or assess liquidated damages, j 

The article then goes on to state that the contractor’s 
right to proceed shall not he terminated, nor shall itj be 
charged with liquidated damages because of delays Over 
which we had no control, and then states that in order Ifor 
the contractor to take advantage of the delays over wljtich 
he had no control, so that the government will not havejthe 
right to terminate the contract or assess liquidated dam¬ 
ages, he shall, within ten days from the beginning of stick, 
delay, notify the contracting officer in writing. 

In other words, what the article really says is that the 
government shall not terminate the contract nor asspss 
liquidated damages if the delay is beyond the contractor’s 
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control, and that if the contractor proposes to claim that 
the government cannot terminate the contract or assess 
liquidated damages because the delays were beyond the 
control of the contractor, then the contractor must notify 
the government in writing. 

This paragraph has no reference whatsoever to actual 
damages sustained bv the contractor as a result of dclavs 
occasioned by the government, which are being claimed in 
this suit. 

The appellant relies chiefly upon the case of Plumley v. 
United States , 226 U. S. 545, 57 L. ed. 342, but it is not be¬ 
lieved that it is applicable to the present case for the fol¬ 
lowing reasons: 

1. The paragraph which was being construed was ma¬ 
terially different from Article 9 of the present contract and 
was as follows: 

“Tenth. # * * The delays which the Secretary of the 
Navy shall find to be properly attributable to the Navy 
Department, or to its authorized officers or agents, or 
any or either of them, thereto having been a delay op¬ 
erating upon the final completion of the work within 
the period herein specified therefor shall entitle the 
parties of the first part to a corresponding extension 
of the period within which the work is to be completed: 
Provided, However, that no delay attributed by the 
party of the first part to the Navy Department, its 
officers or agents, or the alleged cause or causes 
thereof, shall be considered bv the Secretarv of the 
Navy unless the parties of the first part shall at the 
time of the occurrence of such delay notify him in writ¬ 
ing of the facts and circumstances in each case and of 
the extent to which they claim that the final comple¬ 
tion of the work is thereby delayed.” (Italics sup¬ 
plied) 

It will be noted that Section 10 is much broader in scope 
than Article 9 of the present contract. It applies to all de¬ 
lays, while Article 9 applies only to delays which have to 
do with defaulting the contract or assessing liquidated dam¬ 
ages. 
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2. There is nothing in the Plumley ease to show that the 
contractor even gave oral notice to the government, and 
the decision of the Supreme Court did not state that written 
notice had to be given. It is fair to assume that hgd the 
court intended to decide that written notice was requijred it 
would have so stated. In the present case the contractor 
did give oral notice to the appellant shortly after the con¬ 
tract was awarded, and written notice thereafter. 

The other cases cited by the appellant upon this question- 
have been fully read and carefully studied and are not be¬ 
lieved to be applicable to the present question. In tliej case 
of Yuliasz v. United States, 109 Fed. (2d) 467, the question 
involved was the right to recover for extra work. Th<j con¬ 
struction of Article 9 was not involved as there was aj spe¬ 
cific article in the contract with reference to extra Work. 
Curry v. Olmstead, 26 R. I. 462, 59 A. 392, Davis v. LaCross 
Hospital Association, 121 Wis. 579, 99 N. W. j 351, 
Feeney v. Bardsley, 66 N. J. L. 239, 49 A. 443, Chapman 
Decorative Company v. Security Mutual Life Insurance 
Company, 149 Fed. 189, Olson Construction Company v. 
Commercial Building and Investment Company, 127 iNeb. 
609, 256 N. W. 22, and Carter v. Root, Inc., 84 Neb. 723^ 121 
X. IV. 952 all involved the question of the right of an oivner 
to recover for liquidated damages for delay in completing 
the contract, where the contractor had failed to give notice 
that there would be a delay due to causes over which hej had 
no control. These cases are in conformitv with our iown 

J . i 

interpretation and theory of the purpose of Article p of 
the present contract, that is, that it relates solely toi the 
question of the right to assess liquidated damages foij de¬ 
lays unless the contractor gives notice that he has been 
delaved bv matters over which he had no control orj for 
which the owner was responsible. It is interesting to note 
that in the last three mentioned cases, while the contract 
provided that the owner might recover liquidated damages 
for delay in completing the contract unless the contractor 
gave notice in writing that it was not responsible forjthe 
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delays, that there is a strong inference to be gathered from 
the opinions that had the notice been given orally it would 
have been sufficient. 

ARTICLE 9 SHOULD BE LIBERALLY CONSTRUED. 

Assuming that Article 9 is applicable to this part of the 
appellee’s claim, a substantial compliance therewith is suf¬ 
ficient, that is, oral notice. 

A written contract with the United States should not be 
more strictly construed than a United States Statute, and 
the United States Court of Appeals for the Second Circuit, 
in construing the Miller Act, 40 U. S. C. A. 270a, in the 
case of United States v. Fleisher Engineering and Con¬ 
struction Company, 107 F. (2) 925, refused to strictly con¬ 
strue said Act. 

The Miller Act, which superseded the Heard Act, is an 
act which provides that in contracts with the United States 
the contractor shall give a bond to insure the prompt pay¬ 
ment of claims for labor and material. The act provides 
that any person furnishing labor or material to a subcon¬ 
tractor shall give written notice to the contractor within 

ninetv davs from the date on which the labor or material 
« • 

is supplied. The act further goes on to state: 

“Such notice shall be served by mailing the same bv 
registered mail, postage prepaid, in an envelope ad¬ 
dressed to the contractor at any place he maintains an 
office or conducts his business, or his residence, or in 
any manner in which the United States Marshal of the 
District in which the public improvement is situated is 
authorized by law to serve summons.” (Italics sup¬ 
plied) 

In the Fleisher Engineering and Construction Company 
case, supra, the plaintiff wrote a letter to the government 
engineer complaining of the fact that its bill had not been 
paid, and sent a copy of the letter to the general contractor, 
which copy of the letter was received by the general contrac¬ 
tor but teas not sent by registered mail. 
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The question in the case was whether or not the plaintiff 
was barred from recovery because it had not sent the [notice 
bv registered mail. The court decided that it was not ineces- 
sary for the notice to be sent by registered mail and, jin the 
course of its opinion, stated in part as follows: 

“The apparent purpose of providing for notice by 
‘registered mail’ was to insure receipt of the Aotiee, 
but where, as here, receipt of a written notice ik con¬ 
ceded, the mode of transmission becomes unimportant 
and the provisions as to mode of delivery should be re¬ 
garded as directory and not mandatory.” 

Applying the foregoing case to the present case, it Is our 
contention that the purpose of Article 9, even if it! does 
apply, was to insure notice to the defendant and, as ijn the 
present case, the uncontradicted evidence shows tht^t the 
defendant did receive notice, the fact that it was n|ot in 
writing becomes unimportant. 

i 

i 

THE APPELLANT HAS WAIVED THE DEFENSE OF FAILURE TO GIVE 

i 

WRITTEN NOTICE. 


Assuming that the failure of the contractor to give [writ¬ 
ten notice as provided in Article 9 is a good defense, the 
appellant has waived said defense by not asserting the 
same in its answer. The amended complaint and aniswer 
were both filed after the new rules of civil procedure were 
adopted, and paragraph h of rule 12 provides as follows: 

“(h) Waiver of Defenses. A party waives all de¬ 
fenses and objections which he does not present ejtlier 
by motion, as hereinbefore provided or, if he has made 
no motion in his answer, or reply, except (1) tlia| the 
defense of failure to state a claim upon which rjelief 
can be granted and the objection of failure to stajte a 
legal defense to a claim may also be made by a ljater 
pleading, if one is permitted, or by motion for judg¬ 
ment on the pleadings or, at the trial on the merits,; and 
except (2) that, whenever it appears by suggestion of 
the parties or otherwise that the court lacks jurisdic¬ 
tion of the subject matter, the court shall dismiss 1 ; the 
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action. The objection or defense, if made at the trial, 
shall then be disposed of as provided in Rule 15(b) in 
the light of any evidence that may have been received. ’ ’ 

The appellant in its answer denied there was any extra 
work performed under the contract or that the contractor 
suffered any damage by reason of failure on the part of the 
appellant to furnish the preliminary information called for 
by the contract and denied that it failed to supply such pre¬ 
liminary information called for and denied the facts relied 
•> 

on by the plaintiff for recovery. (R. 4) 

Rule 16 of the New Rules of Civil Procedure reads as 
follows: 

“In any action, the Court may in its discretion direct 

v 7 v 

the attorneys for the parties to appear before it for a 
conference to consider 

(1) The simplification of the issues; 

(2) The necessity or desirability of amendments to the 
pleadings; 

(3) The possibility of obtaining admissions of fact and 
of documents which will avoid unnecessary proof; 

(4) The limitation of the number of expert witnesses; 

(5) The advisability of a preliminary reference of is¬ 
sues to a master for findings to be used as evidence 
when the trial is to be by jury; 

(6) Such other matters as may aid in the disposition 
of the action. 

“The Court shall make an order which recites the ac¬ 
tion taken at the conference, the amendments allowed 
to the pleadings, and the agreements made by the par¬ 
ties as to any of the matters considered, and which 
limits the issues for trial to those not disposed of by 
admissions or agreements of counsel; and such order 
when entered controls the subsequent course of the ac¬ 
tion, unless modified at the trial to prevent manifest 
injustice.” 

On June 6, 1939 the trial court adopted rules for pre-trial 
procedure. 
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Mr. Justice Laws, in his address on pre-trial procedure 
delivered before the District of Columbia Bar Association 
on September 11, 1939, Journal of the District of Coluihbia 
Bar Association, Vol. VI, No. 10—October 1939, stated 
among other things in connection with said procedures, as 
follows: I 

“Pre-trials are to clarify issues of a case, so that at 
the actual trial immaterial and collateral issues dojnot 
become the central theme of the litigation. What isi the 
substantial issue or issues over which the case is t<j) be 
fought? There should be no surprises as to points to 
be tried, no unexpected coups which might thwart Jus¬ 
tice, and no forcing to produce evidence as to points 
concerning which there can be no question.” 

This case came on for pre-trial on February 8,1940. 'the 
statement of the pre-trial justice, with respect to this pjart 
of the claim, is as follows: i 

“Defendant also denies any expense to contractor 
by failure to determine point of alignment, and further 
claims that point of alignment was fixed in due tiipe; 
that in addition plaintiff’s contractor was not ready! to 
proceed until after alignment points were fixed by de¬ 
fendant. Defendant also denies any facts giving rise 
to claim for remission of liquidated damages, main¬ 
taining delay was due in part to improper prosecution 
of work by plaintiff’s contractor, and in addition dehy- 
ing facts relied on by plaintiff.” (R. 4) 

i 

Neither in the answer, nor at the pre-trial proceedings, 
was the defense of failure to given written notice asserted, 
and it was therefore waived by the appellant. 

The appellant contends that the defense of failure to give 
written notice was not waived in view of Rule 12(h) of the 
Federal Rules of Civil Procedure, as under said rule the 
defense of failure to state a claim upon which relief can j)e 
granted, may be presented at the trial on the merits. Tljie 
exception to which the appellant refers in Rule 12(h) dops 
not relate to a defense to a well stated claim, but on the con¬ 
trary contemplates that where the complaint does not staj;e 


1 



10 


a good claim, the defendant, without having referred 
thereto in its pleadings, may take advantage thereof at the 
trial of the case. In the present case the amended com¬ 
plaint upon its face stated a good cause of action and if, 
for some reason not yet a matter of record in the pleadings, 
the plaintiff was not entitled to recover, then said reason 
should be set up by way of defense, and the appellant hav¬ 
ing failed to set up such a defense, has waived the same 
under said Rule 12(h). 

The appellant states that there was an inherent deficiency 
of the complaint, but the record does not support that 
statement, first, for the reason that the complaint is not in 
the record, and, second, because the trial court has held both 
in its opinion (R. 12) and conclusions of law (R. 15) that 
the complaint stated a good cause of action upon its face, 
from which it must naturally be assumed that the trial court 
decided that the complaint met all of the requirements of 
the rules of civil procedure. 

In support of its position the appellant cites the two cases 
of the United States v. Payne, 72 Fed. (2d) 593 and 73 Fed. 
(2d) 900. 

These cases involved a suit upon a war risk insurance 

policy and the plaintiff failed to allege in his complaint 

that he became totally and permanently disabled while his 

policy of war risk insurance was in force and effect. What 

the Court decided was that where a complaint wholly fails 

to state a cause of action and more especially if it affirma- 

tivelv shows that there is no cause of action the defect is 
•> 

fatal and the doctrine of aider by verdict or findings has no 
application. 

These cases have no application to the present case be¬ 
cause as stated by Judge Bailey the complaint did state a 
prima facie cause of action and if the appellant wished to 
raise the defense that notice in writing had not been given 
it was incumbent upon it to do so in its answer. 

The appellant contends that even if it did fail in its an¬ 
swer to raise the defense of failure on the part of the con¬ 
tractor to give written notice, it was conceded during the 
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trial of the case that written notice was not given, and} the 
court should have permitted an amendment raising $ucli 
defense or should have treated the issue as if raised in| the 
pleading. 

With reference to the contention that leave to amiend 
should have been granted, it is respectfully submitted that 
the granting of leave to amend always has been and still is 
within the sound discretion of the court . The new rule£ of 
civil procedure have not made any change in this respect 
except to indicate that the “leave shall be freely gijven 
when justice so requires”. (Rule 15) (Italics supplied) 

The appellant had three opportunities to ask for leave to 
amend, first, at the pre-trial hearing; second, during jthc 
course of the trial and; third, when the memorandum briefs 
were submitted to the court prior to the court’s decision, 
but the appellant waited until after the court had rendered 
its decision before making application for leave to amebd. 
The whole basic philosophy of the new rules is for simpli¬ 
fication and promotion of justice. The amendment wlpch 
the appellant sought to make after the court had rendered 
its decision was not based upon the merits of the case put, 
on the contrary, was an attempt to amend after a decision 
had been rendered upon the entire case, by including a tech¬ 
nical defense which did not go to the merits of the case. 
The court had already decided that the appellant lijad 
breached its contract, for which the appellee was entitled 
to recover. The amendment sought to be made after tjhe 
decision did not seek to set up a defense that the appellant 
did not breach its contract, but sought to set up the tech¬ 
nical defense that the contractor did not give the appellant 
written notice within ten days. 

The defense sought to be injected into the case at thjat 
time by way of the proposed amendment was the type of 
defense which the courts have consistently frowned upon 
and not permitted by way of amendment even before triph 
It is somewhat similar to a situation where a defendant }n 
its original answer does not plead the statute of limitatioijis 
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and thereafter seeks permission to amend in order to set 
up the statute of limitations as a defense. The courts in 
this jurisdiction have consistently refused to permit such 
an amendment. 

Rule 15, which the appellant relies upon, does not in any 
way change the fact that Rule 12 provides that if affirmative 
defenses are not pleaded they are waived. The question as 
to whether or not the appellant had waived that defense by 
not incorporating it within its answer was squarely pre¬ 
sented in the memorandum briefs which were submitted to 
Judge Bailey prior to the time he made his decision, and 
it hardly seems fair to permit the appellant to wait and first 
see what Judge Bailey was going to rule and then, after 
receiving an adverse ruling, to come in and ask for leave 
to amend. Surely upon no stretch of the imagination do 
the new rules contemplate such procedure. 

Rule 15, upon which the appellant relies, provides that 
when issues not raised by the pleadings are tried by ex¬ 
press or implied consent of the parties they shall be treated 
in all respects as if they had been raised in the pleadings. 
The appellant’s contention is that because at the time its 
motion for directed finding was being argued, after the 
appellee’s case had been closed, appellee conceded that no 
written notice was given within ten days that that issue 
was tried by the parties. It is not believed that the fore¬ 
going is what is contemplated by said Rule 15, and the 
authorities cited do not so hold. 

The situation in Field v. Waterman S. S. Corp., 104 F. (2) 
S49 was entirely different. The plaintiff had filed a suit 
against a steamship company for damages based on negli¬ 
gence of the defendant. In the petition the alleged neg¬ 
ligence was based upon certain allegations but, during the 
course of the trial, the plaintiff abandoned said allegations 
and introduced evidence upon a different theory. The court 
in its opinion in this connection stated as follows: 

“The evidence fails to substantiate the allegations 
of the petition. Without amending his petition, as is 
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provided by Rule 15(b), Rules of Civil Procedure for 
District Courts, plaintiff abandoned bis chargie and 
now contends that defendant failed to provide hiip with 
sufficient stages on which to work. However, wje will 
assume the rule was properly complied with and de¬ 
cide the case on its merits.” (Italics supplied) j 

_ I 

It will be noted in the foregoing case that in addition to 
not being in point the court stated that the case wogld be 
decided upon its merits. In the present case the appellant 
sought by its amendment not to have the case decided! upon 
its merits but upon the technical defense that the Notice 
was not in writing. 

Swift & Company v. Isabel McKay Young, 107 F. (2) 170, 
is not in point and was for damages resulting from an 
automobile collision. The point involved in the appeal re¬ 
lated to the submission of the doctrine of last clear chance 
in the charge of the court to the jury. The evidence; was 
very conflicting but showed that the defendant could jliave 
stopped his truck within thirty feet, and that he saw lilain- 
tiff’s car skid crosswise of the road fifty feet ahead of him 

* i 

and he did not stop because he thought he could get through. 
Counsel for the defendant excepted to the portion oij' the 
charge which related to the doctrine of last clear chance, 
contending that there was not sufficient basis laid ii^ the 
pleadings for the application of the doctrine. The couift, in 
its opinion, stated in part as follows: 

i 

“The last clear chance doctrine is but one oil the 
rules of law applied in determining whose negligence 
is to be deemed the proximate cause of an injury com¬ 
plained of; and there would seem to be no occasion for 
pleading it where the negligence of the defendant riflied 
on for the application of the doctrine is pleaded as 
proximate cause of the injury. We are cited to a dicjtum 
to the contrarv in a North Carolina decision; but in 
matters of pleading we are governed no longer by; the 
state practice, but by the Federal Rules of Civil pro¬ 
cedure, 28 U. S. C. A. following section 723c. Certajinly 
the complaint here was sufficient under Rule S to justify 
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submitting the evidence to the jury under a charge on 
the last clear chance doctrine. (See illustrative form 9 
in appendix to rules.) And if not sufficient, it could 
be amended to conform it to the evidence, even after 
judgment. Rule 15(b).” (Italics supplied) 

It will be seen that the real question involved in the above 
case was whether or not the pleadings, as they existed, 
were sufficient to permit an instruction to the jury upon the 
doctrine of last clear chance, and the court held that the 
existing pleadings were sufficient. 

In Atwater v. North American Coal Corporation , 111 F. 
(2) 125, there were four counts against several defendants. 
In each count the effort was made to charge the defendants 
with joint liability. On motion of the defendants two of 
the counts were dismissed as to two of the defendants with¬ 
out leave to amend, and one of the counts was dismissed as 
to one of the defendants with leave to amend. An appeal 
was taken from an order of dismissal. The appeal was dis¬ 
missed for the reason that there had not been a final deci¬ 
sion in the case. AYe fail to see how this case has any ap¬ 
plication to the present case. 

In the Lientz v. Wheeler , 113 F. (2) 767 case the plaintiff 
sought to recover his salary claimed to be due him and, in 
the complaint, alleged that he was employed at a yearly 
salary of $5,000.00 during the years 1931 to 1936. The 
case was tried without a jury and from the evidence the 
court found that the plaintiff had been employed for the 
year 1931 for $5,000.00 but for the subsequent years for 
$3,600.00 a year, and gave judgment accordingly. 

Upon appeal the defendant contended that the recovery 
was a departure or variance from the plaintiff’s pleadings, 
evidence and theory of the case, and the judgment was not 
supported by the pleadings and evidence as a whole. The 
Appellate Court cited Rule 15(b) and stated that such 
amendments as may be necessary to cause them to conform 
to the evidence and to the issues may be made upon motion 
of any party at any time even after judgment, but that 
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failure to amend does not affect the result of the tijial of 
said issues and that “If evidence is objected to at thb trial 
on the ground that it is not within the issues made by the 
pleadings the court may allow the pleadings to be amended 
and shall do so freely when the presentation of the pier its 
of the action will be subserved thereby and the objecting 
party fails to satisfy the court that the admission ofj such 
evidence would prejudice him in maintaining his action or 
defense upon the merits.” (Italics supplied) j 

It may be seen from the foregoing that the ease is hot in 
point for the reason that both parties contributed tb the 
production of the evidence as to terms of employment j, and 
the court’s decision was in accordance with the evidence 
and the merits of the case. 

i 

i 

PARAGRAPHS 7 AND 19 OF THE SPECIFICATIONS NOT APPLICABLE. 

i 

Appellant further contends that under paragraphs 7jand 
19 of the specifications the appellee is not entitled t(j> re¬ 
cover damages due to the failure of the appellant to supply 
preliminary information. 

There is nothing in either paragraph 7 or 19 which! de¬ 
prives the contractor of the right to recover damages} for 
failure of the appellant to supply the information which 
was necessary in order to construct the bridge. The Con¬ 
tractor did request the appellant to furnish the information 
necessary to lay out the bridge, but it was not given to jhim 
until April 7, 1932. j 

It might just as well be argued that if the appellant had 
failed to furnish the contractor with contract plans, ejvcn 
though the contractor had made request therefor, thatjthe 
contractor could not recover damages for the failure of jtlie 
appellant to furnish such plans. 

! 

THERE WAS NO DECISION RENDERED UNDER ARTICLE lO. 

I 

The appellant further argues that there was a finding}by 
the contracting officer that the government was not Ire- 
sponsible for delay in connection with the work and that 
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such finding is conclusive upon the courts and prohibits a 
recovery relying upon Article 15 of the contract. (R. 5) 
This contention was not advanced before the trial court and 
therefore, strictly speaking, should not be considered by 
this court. 

Aside from the above there is no basis for the foregoing 
contention. The appellant argues that the correspondence 
between the appellant and the contractor (R. 6, 7, 9) con¬ 
stitutes a finding of fact, but it is respectfully submitted 
that such is not the case as an examination of said letters 
will disclose that these letters were written during the 
progress of the work and could in no sense be considered 
as a claim presented by the contractor which was definitely 
acted upon by the contracting officer. 

The letter of June 18, 1932 (R. 6) was one from the Di¬ 
rector to the contractor complaining generally about delays 
in the prosecution of the work. The letter of June 16, 1932 
(R. 7) was from the contractor to the Director explaining 
several reasons why the work was being delayed, while the 
letter of July 9, 1932 (R. 9) was from the Director to the 
contractor belittling the reasons which had been advanced 
by the contractor for the work’s delay. 

Surely this correspondence could hardly be considered a 
decision by the contracting officer upon a question of fact, 
as contemplated by Article 15. 

As against the foregoing letters we have the two letters 
from the appellant to the contractor (R. 11), one dated 
April 7,1932 and the other dated April 12,1932, from which 
there can be no doubt that it was not until April 5 that the 
two monuments were set and it was not until April 12 that 
the revised blue prints were furnished to the contractor. To 
say the least, there can be no doubt that even if the cor¬ 
respondence between the appellant and the contractor (R. 
6, 7. 8 and 9) were construed as a finding of fact by the 
contracting officer it was a clear case of mistake in view of 
the letters of April 7 and April 12, 1932. (R. 11 and 12) 
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The appellant cites several authorities in support of the 
foregoing, but an analysis of the cases cited will reveal that 
they are not applicable. 

United States v. Gleason, 175 U. S. 588, 44 L. ed.j 284, is 
not in point, for the reason that the question involved was 
whether or not the government had rightfulv defaulted the 
contractor, the claim being made by the government ^hat the 
contractor had delayed the performance of the contract. 
Upon application of the contractor the government had 
extended the time for completing the contract for oi^e year 
and, upon expiration thereof, another application was 
made and the engineer in charge refused to grant the same, 
claiming the delay was caused by the contractor. 

Robinson v. United States, 261 U. S. 486, 67 L. dd. 760, 
is not in point for the reason that what the court decided 
was that where some delay in the performance of ia gov¬ 
ernment contract is caused by the government, tliqt does 
not relieve the contractor from liability for liquidated dam¬ 
ages for the delay for which it was responsible. Itj is in¬ 
teresting to note that while the contracting officer decided 
there were 100 days delay, the appellate court decided that 
only 61 days were chargeable to the contractor aijid the 
remainder caused bv the government. j 

American Engineering Co. v. United States , 24 F.jSupp. 
440, is not in point for the reason that the question involved 
was that of assessment of liquidated damages and, fijrther, 
that the decision was by the Secretary of the Navy arid not, 
as here a series of correspondence. Furthermore), not¬ 
withstanding that there was a decision bv the Secretary of 

V • * j " 

the Navy, the court in the course of its opinion said 

‘‘If it were the fact that the government, by its default 
or failure to act, did make it impossible for the plaintiff 
to meet its obligation to deliver in accordance with the 
contract, then the plaintiff’s position would be correct 
and the case would be ruled bv United States v. United 


Engineering and Construction Co., 234 U. S. 236,! 
Ct. 843, 845, 58 L. ed. 1294.” 


34 S. 
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Notwithstanding the decision bv the Secretarv of the 

V_7 ft ft 

Navy, the court went into the facts to determine whether 
or not the contractor or the government was chargeable 
with the delay. 

English Construction Company v. The United States, 29 
F. Supp. 526, is not in point for the reason that the ques¬ 
tions upon which the “Board” made a ruling, and which 
ruling the court held to be final, related to extra work and 
the reasonable value thereof. Incidentally, with reference 
to an interpretation of a blue print or a drawing, which is 
part of a contract, the court said that no rulings by the 
United States should be final, but that the decision rests 
with the court. Further, it is interesting to note that while 
the “Board” made a ruling as to the number of days for 
which liquidated damages should be charged, and the court 
stated that the finding of the contracting officer in respect 
thereto was final, the court, nevertheless, stated that the 
plaintiff’s contention as to part of the delays was correct, 
and reduced the amount of liquidated damages which had 
been fixed by the contracting officer. 

In the case of McSliain v. United States, 88 Ct. of Cl. 2S4, 
there were several questions involved, but we assume that 
the case is cited by the appellant in connection with the 
claim of the contractor for delay due to the failure of the 
District of Columbia to relocate a sewer, the contracting 
officer having denied an extension of time, and also rejected 
the contractor’s claim that the failure to relocate the sewer 
had in any wise retarded the progress of the work. The 
decision discloses that the Court did go into the question 
as to whether or not the contracting officer’s decision was 
correct and stated as follows: 

“The record discloses that the contracting officer was 
right and that the plaintiff was not delayed because of 
the removal of the sewer.” 

The case of American Bridge Company v. United States. 
25 F. Supp. 714 is not in point for the reason that the situa- 
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tion was entirely different than the present case. The con¬ 
tract was for the erection of two radio towers, and ijn order 
to protect the towers from disintegration a certain |amount 
of plating was required. The steel for the towers was man¬ 
ufactured and plated, and when it arrived it was found to 
have certain rough spots on it and later more rougjh spots 
developed and the government refused to accept it. I A dis¬ 
pute arose between the contractor and the contracting offi¬ 
cer and thereafter the contractor removed the material 
and had it re-plated. The suit was for the cost of re-plating 
and the court held that the contractor having failed tjo avail 
himself of the right of appeal to the War Department had 
relinquished the claim under the contract. 

j 

II. 

Was the contractor entitled to recover the liquidate^. dam¬ 
ages assessed by the appellant for the period between 
the date when the contract was due for completion and 
the date when the contract was terminated? 

The contract, which was for the construction of a ljjridge, 
was due for completion on July 17th, 1932. On September 
12th, 1932 the appellant terminated the contract under the 
provisions of Article 9 of the contract. (R. 2) The ap¬ 
pellant then contracted with the Tidewater Construction 
Company for the completion of the work, (R. 14), and upon 
final settlement deducted from the unexpended balapcc of 
the contract price its excess costs amounting to $1,|294.92 
and also deducted liquidated damages for the period! from 
July 17th, to September 12th, 1932' in the sum of $2,^30.00. 
(R. 15) 

The question here presented involves a construction of 
Article 9 of the contract, that is, whether or not the Appel¬ 
lant had the right after terminating the contract, to recover 
its excess cost of completion and at the same time Assess 
the contractor with liquidated damages. It will be poted 
that under Article 9 that if the contractor refuses or fqils to 
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prosecute the work with such diligence as would insure its 
completion within the time specified in the contract, then 
the appellant has the right to: 

1. * * terminate his right to proceed with the work, 
or such part of the work as to which there has been 
delav. In such event the government mav take over 
the work and prosecute the same to completion by 
contract or otherwise, and the contractor and his 
surety shall be liable to the government for any 
excess costs occasioned the government thereby.” 
(Italics supplied) 

or 

2. “If the government does not terminate the right of 
the contractor to proceed, the contractor shall con¬ 
tinue the work, in which event the actual damages 
for the delay shall be impossible to determine, and 
in lieu thereof the contractor shall pay to the gov¬ 
ernment as fixed, agreed and liquidated damages for 
each calendar day of delay until the work is com¬ 
pleted or accepted the amount set forth in the speci¬ 
fications or accompanying papers, and the contractor 
and his surety shall be liable for the amount 
thereof.” 

It is appellee’s contention that under Article 9 the ap¬ 
pellant cannot adopt both courses, but that on the contrary 
is compelled to elect which one it shall adopt and, in the 
present instance, having adopted the right to terminate the 
contract, it cannot also assess liquidated damages. 

Prior to the decision by the Court of Claims in the case 
of Fidelity and Casualty Company of New York v. The 
United States, 81 Ct. of Cl., 495, decided May 6, 1935, the 
General Accounting Office, in making settlement of con¬ 
struction contracts where the contractor’s right to proceed 
had been terminated, had assessed liquidated damages from 
the date when the contract was due for completion to the 
date when the contract was finally completed. 

In the case of The Fidelity & Casualty Company of Neiv 
York v. The United States, supra, the contract was due 


for completion on February 10, 1932 and on that date the 
government, being dissatisfied with the progress !being 
made by the contractor, terminated his right to proceed and 
thereafter re-let the work to another contractor, who finally 
completed the same on June 7, 1932. The General Account¬ 
ing Office, in making final settlement, assessed liquidated 
damages from February 10, 1932, the date when the! con¬ 
tract was due for completion, to June 7, 1932, wlieh the 
contract was actually completed. The Court of Claimjs de¬ 
cided that the government did not have the right to assess 
the liquidated damages and, in the course of its opinion, 
stated as follows: 

| 

“Under Article 9, above quoted, both parties agreed 
that upon failure of the contractor to perform the work 
within the time fixed in the contract, the govermjnent 
had at its election two courses which it could pufsue. 
The first was to terminate the contract and hold the 
contractor and his surety for the excess cost of |ioni- 
pletion and actual damages suffered. The second 
course was to allow the contractor to continue to (per¬ 
form the contract and to charge him liquidated damages 
for failure to deliver on time. The amount of (this 
damage, both parties had agreed in the contract, wfcmld 
be a certain amount for each day completion was| de¬ 
layed from the time fixed for completion. The defen¬ 
dant elected to choose the first of these alternatives 
and when that decision was made the second alternative 
disappeared from the picture. It was thereafter nil ere 
surplusage. Upon the termination of the contracj no 
liquidated damages could be charged to or be recover¬ 
able from the contractor. The release of the principal 
from liability released the surety. j 

“The terms and provisions of the original contract, 
so far as they related to these alternatives, had thus 
been fixed and determined by the contracting officer 
by the time the second contract was entered into, and 
the liquidated damage clause could not have been;re¬ 
vived except by changing the terms of the original 
contract. 

“The course pursued by the contracting officer! in 
electing to terminate the original contract excludes the 
liability for liquidated damages.” 
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Thereafter, in the case of Commercial Casualty Insur¬ 
ance Company v. The United States, S3 Ct. of Cl. 367, de¬ 
cided May 4, 1936, the court reaffirmed the principal of law 
enunciated in its previous decision. 

In the last mentioned case the contract was due for com¬ 
pletion on May 28,1930, and on April 10,1930 the contractor 
wrote the government that it was unable to proceed with 
its contract, and on April 14, 1930 the government notified 
the contractor that its right to proceed with the work was 
terminated in accordance with Article 9 of the contract. 
The Surety Company elected to complete the contract and 
did so complete it on August 29, 1930, which was 93 days 
after the contract was due for completion under the original 
contract. In making final settlement the General Account¬ 
ing Office deducted liquidated damages for the period from 
when the contract was due for completion to when it was 
actually completed. The Court of Claims, in holding that 
the government did not have the right to assess liquidated 
damages, stated in part as follows: 

“The only right to terminate the contract is found 
in this article. It provides that should the contractor 
refuse or fail to prosecute the work, the government 
has the right to terminate the contract, take over the 
work and prosecute the same to completion by contract 
oi- otherwise, and the contractor and his sureties shall 
be liable for any excess cost occasioned the government 
thereby. The second course the government has is pro¬ 
vided in the next sentence, which reads, ‘If the govern¬ 
ment does not terminate the right of the contractor to 
proced * * *’ then the contractor shall pay to the gov¬ 
ernment liquidated damages of a certain fixed sum for 
each day the contract is unperformed after the com¬ 
pletion time has expired. The termination of the 
contract eliminates the liquidated damage clause. The 
election of one disposes of the other.” 

Further on the court said: 

“The fact that the government terminated the con¬ 
tract is controlling and when that right was exercised 
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the provision for liquidated damages went out of the 
contract. ” j 

i 

After the foregoing two decisions the General Accounting 
Office realized that in making settlement of government 
contracts it was compelled to follow the law as laid tlowri 
by the Court of Claims but, in doing so, took the position 
that notwithstanding the foregoing decisions, the govern¬ 
ment still has the right to assess liquidated damage^ for 
the period from when the contract was due for completion 
to the date when it was terminated, upon the theory tlijat in 
the foregoing two cases when the contract was terminated 
the date for completion had not expired, and therefore!said 
two decisions only held that the government could not as¬ 
sess liquidated damages for any period after the contract 
had been terminated and, inferentialy, that the government 
could assess liquidated damages for the period prior tej the 
termination had the contract been due for completion pjrior 
thereto. 

The foregoing is the question of law which is involved in 
this part of the appeal, that is, does the government nave 
the right under Article 1). when it has terminated the Con¬ 
tract under said Article, to assess liquidated damages! for 
the period from when the contract was due for completion 
to the date of termination? | 

We respectfully submit that it does not have such right 
either under an interpretation of said Article 9 or the deci¬ 
sions thereon. 

In the case of United States for the use and benefit t of 
Ueneral Lighterage- Com pang v. Mar gland Casualty Com¬ 
pany . 25 F. Supp. 778 (District Court of Maine) decided 

December 28, 1938, the court held that the government Idid 
. . ' 
not have the right to terminate a contract and at the same 

time assess liquidated damages for the period from when 

the contract was due for completion to the date when it \yas 

terminated. The contract was due for completion on Jijine 

16, 1933. The contractor's right to proceed was terminated 

on January 31, 1934 and thereafter the contract was cqm- 


1 
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pleted on July 18, 1934. The General Accounting Office, in 
making final settlement, attempted to assess liquidated dam¬ 
ages for the period from when the contract was due for com¬ 
pletion (June 17, 1933) to the time when the contract was 
terminated (January 31, 1934). The court held that the 
government did not have the right to both terminate the 
contract and assess liquidated damages and, in the course 
of its opinion, stated as follows: 

“The government protected itself under the contract 
in two different ways. It could take over the work and 
complete it, charging any extra cost and expense to the 
contractors; or it could wait until the job should be 
completed by the contractors, then collect as liquidated 
damages the per diem amount agreed upon. It could 
not adopt both courses. The two methods are incon¬ 
sistent. The government has chosen the first one, taking 
the work out of the hands of the contractors who cannot 
now complete it.” 

The appellant concedes that the foregoing case is author- 

itv for the decision bv the trial court, but states that it is 

• * ' 

erroneous and against the weight of authoritv. 

Cv % 

ANALYSIS OF AUTHORITIES CITED BY APPELLANT. 

United States v. United States Fidelity tO Guaranty Com¬ 
pany. , 236 U. S. 512, 59 L. ed. 696. 

This case is not in point, for the reason that it did not 
involve a construction of Article 9, nor was the question of 
liquidated damages involved. The court held that the United 
States can recover against a surety after default by the 
contractor for its actual damages without showing that it 
has completed the work in accordance with the original con¬ 
tract. 

Board of Education v. Maryland Casualty Company , 27 
F. (2) 20. ’ 

This case is not in point, for the reason that it did not 
involve a construction of Article 9, nor was the question of 
liquidated damages involved. The question involved was 
the right of an obligee to sue the surety for excess cost of 
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completion where the original contract had been terminated 
and a new contract entered into but where the work under 
the new contract had not been fully performed. 

United States v. Continental Casualty Company, ^9 F. 
Supp. 598. 

While it is true that the court allowed a recovery b}|’ the 
United States for liquidated damages for the period from 
when the contract was due for completion to the date \Vhen 
it was terminated, an examination of the pleadings j and 
brief in this case will disclose that the decision is based iipon 
the court’s conclusion of law that the contract was noti ter¬ 
minated and, further, that the defense was based upon! the 
contention that the plaintiff was guilty of fraud, violation of 
duty, indulgence and favoritism and failure of the plaintiff 
to properly terminate the contract. The question of! the 
right of the government to assess liquidated damages after 
having terminated the contract was not before the court land 

c . i 

none of the cases cited in support of our position \tere 
called to the attention of the court. The argument of coun¬ 
sel for the Continental Casualty Company against thej as¬ 
sessment of liquidated damages was on an entirely different 
theory, namely, as follows: j 

i 

“Our contention in original brief and now is that if, 
as alleged in Chief Engineer’s proposed supplemental 
contract May 10,1934, Grasser & Company were inide- 
fault from the beginning, and as judicially confessed 
(Article 2291 Civil Code) in the petition, then thejac- 
tion of the engineers in allowing Grasser to continue 
work for 300 days * * * and thereafter granting G raster 
further indulgence of 173 days at $20 per day liquidated 
damages chargeable to the surety was in negligence.” 
(Taken from brief of counsel for Continental Casuajltv 
Company in file of Department of Justice) 

j 

Continental Casualty Company v. United States, 113 F. 
(2) 284. 

This case is not authority, for the reason that there was 
not presented to the court the question which is involved! in 
the present appeal. Again, as in the lower court, the die- 


fense of the surety company was on the ground that the 
government repudiated the contract. There is nothing in 
the decision (and it is not a fact) to show that the court 
even remotely considered the legal question which is pre¬ 
sented in this appeal. 

American Employers’ Insurance Company of Boston . 
Mass. v. United States , 91 Ct. of Cl. 231. 

A full and complete investigation and study of the fore¬ 
going case, together with the briefs on behalf of both the 
American Employers’ Insurance Company of Boston and 
the United States reveals that the decision is not in conflict 
with the previous decisions of the Court of Claims, nor does 
it hold that the government is entitled to assess liquidated 
damages for the period from when the contract was due for 
completion to the date of termination of the contract. 

In the American Employers' Insurance Company case, 
H. G. Christman Company had a contract with the United 
States for the construction of a number of buildings. The 
contract provided that the storage and garage building Xo. 
10, radial brick chimney, steam tunnel and sufficient work in 
boiler house building Xo. 11 to permit installation and boil¬ 
ers be completed 90 days prior to the completion of the re¬ 
maining structures. After making due allowance for va¬ 
rious time extensions the foregoing part of the contract 
was due for completion on January 19,1933 and the balance 
of the structures were due for completion on April 19. 1933. 

The foregoing described part of the buildings were com¬ 
pleted and accepted on February 1(5, 1933. 

On February 24, 1933 the contractor stopped work and 
thereafter on March 9, 1933 its right to proceed with the 
work was terminated. 

It will be noted at this point that the contractor’s right to 
proceed with the work was not terminated until after the 
contractor had completed the work which was due for com¬ 
pletion on January It). 1933. In other words, although that 
part of the work was due for completion on January 19, 
1933 the government did not terminate the contractor's 


right to proceed but, on the contrary, permitted the | con¬ 
tractor to proceed and complete that portion of the \york. 
The General Accounting Office, in making up the final settle¬ 
ment, charged liquidated damages for the period when that 
part of the work was due for completion, namely, January 
19,1933, until the work was completed and accepted, that is, 
February 16, 11)33. The court’s opinion in this connection 
is as follows: 


“The contractor finished the work on the storehouse 
and garage building No. 10, radial brick chimney, steam 
tunnel, and sufficient work on boiler house building! No. 
11 to permit installation of boilers and equipment; on 
February 1(5, 1933 which was twenty eight (28) days 
after the completion date as extended.” 


Both the government and the Court of Claims treated! the 
contract as though there were really two contracts. Ini the 
government’s brief, which is a part of the record in I the 


Court of Claims, we find the following arguments Pre¬ 
sented : 

“At the outset it should be borne in mind that jthc 
contract had two completion dates.” Page G7 (Italics 
supplied) 

“The two parts of the work and their respective com¬ 
pletion dates were as separate and distinct as if tJjiey 
iiad been covered by two separate contracts.” Page|67. 

“It is obvious that on March 7, 1933 the defendant 
did not terminate the contractor’s right to proceed with 
the work as far as part A was concerned because that 
portion of the work had been completed and accepted 
on February 16, 1933.” Pages 67 and 68 j 

I 

The brief then refers to the two previous decisions of the 
Court of Claims on this question and states as follows : | 


“The determining factor in the present case and tlpit 
which distinguishes it from the above cited cases j is 
that in the above cases the contracts had only one copi- 
pletion date for all the contract work, while in the pres¬ 
ent case there were two completion dates for distinct 
parts of the work. We do not think it can be said lin 
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the present case that the contractor’s right to proceed 
with Part A of the work was terminated because that 
portion of the work was completed February 16, 1933 
while the contractor’s right to proceed was not termi¬ 
nated until March 7, 1933. It is not possible to termi¬ 
nate a right to proceed with work that has been com¬ 
pleted. Consequently, the only effect the termination 
could have was to terminate the contractor’s right to 
proceed with Part B of the work, that portion of it 
remaining unfinished on March 7,1933”. Pages 68 and 
69. 

The brief even goes so far as to admit that in an ordinary 
contract, where there is but one completion date and the 
contract is terminated, there is no right to claim liquidated 
damages, the brief stating as follows: 

“Of course, if there was but one completion date in¬ 
volved and the contractor’s right to proceed was ter¬ 
minated before the work was finished, then and in that 
event the plaintiff’s statement would be correct. But 
where there are two separate and distinct completion 
dates and that part of the work having the earlier com¬ 
pletion date was completed after an unexcusable delay 
of 28 days on the part of the contractor and then after 
that date it ceased work, which brought about the still 
later termination of the right to proceed, there is no 
reason why liquidated damages should not be assessed 
for this delay. As previously mentioned, it was im¬ 
possible on March 7, 1933 to terminate the contractor’s 
right to proceed with that portion of the work that had 
been completed on February 16, 1933.” Page 72. 

The court, in its opinion, followed the reasoning advanced 
by the government attorneys in the brief and stated in part 
as follows: 

“In the case now before us the assessment of liqui¬ 
dated damages for the failure to complete the first unit 
was within the terms of the contract and was due when 
plaintiff undertook to complete the contract work.” 
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and further on stated: 

I 

“The plaintiff did not pay any damages for delajy in 
that part of the project it took over. Fidelity and Cas¬ 
ualty Company v. United States, Ct. of Cl. 495.” i 

J 

It can be seen from the foregoing that both the govern¬ 
ment and the Court of Claims took the view that as the Con¬ 
tractor’s right to proceed with Part A of the work wasjnot 
terminated but, on the contrary, the contractor was per¬ 
mitted to proceed until it had been completed, then jthe 
government had the right to assess liquidated damages Iput, 
where the government does not permit the contractor to 
complete the work, but elects to terminate its right tojdo 
so, it cannot also charge liquidated damages. 

There is another and even more compelling reason why 
the foregoing case does not support the appellant’s posi¬ 
tion and that is because the Court of Claims has so decided. 

In the case of Maryland Casualty Company v. Untied 
States, Court of Claims No. 45,008, decided March 3d, 19jil, 
there was squarely presented to the Court of Claims for 
decision the question which is presented in this appeal, that 
is, whether or not the Government has the right to assess 
liquidated damages for the period from when the contract 
was due for completion to the date of termination and tjhe 
Court of Appeals held that the Government did not hajve 
such right. j 

The contract was due for completion on November 24|h, 
193G, and on February 23d, 1937, the contractor’s right jto 
proceed was terminated. In making a final settlement the 
General Accounting Office deducted liquidated damages in 
the sum of $3,185.00 for the period between November 24tjli, 
1936 and February 23d, 1937. j 

The majority opinion states in part as follows: 

i 

i 

“The instant case is clearly distinguishable from tljie 
American Employer’s Insurance Co. case. In the lat¬ 
ter case, a separable portion of a divisible contract 
which was to be completed at an earlier date had al- 

j 

i 
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ready been completed, but not within the date speci¬ 
fied in the contract. The liquidated damages that at¬ 
tached to the delay in construction of that particular 
building had already accrued and had become due prior 
to the date of cancellation. The cancellation, therefore, 
was as to the other portion of the contract. 

“Defendant's counsel contends that if this construc¬ 
tion is allowed to prevail, the contractor could avoid 
liquidated damages by stopping just before the com¬ 
pletion of a contract and forcing the Government to 
finish the contract, in which event the Government 
would not be able to collect the damages for the delay. 

“It might be said just as logically that the Govern¬ 
ment n light by delay where the contractor was making- 
little effort to-coHtodete the contract, collect the entire 
amount of the contract in liquidated damages. Both 
of these propositions assume bad faith. No bad faith 
is alleged here. 

“The defendant had the right to terminate the con¬ 
tract at any time after November 24, 1936. It did not 
choose to do so until February 23, 1937. At that time 
it did exercise its choice, and having done so, was bound 
thereby. The defendant therefore is not entitled to 
charge the item of $3,185 as liquidated damages.” 

CONCLUSION. 

The trial court did not err in deciding that the appellee 
was entitled to recover for the damages sustained by the 
contractor due to the failure of the appellant to perform 
the contract, nor in finding that the appellee was entitled 
to recover the liquidated damages which had been assessed 
by the appellant. 


Respectfully submitted, 

William F. Kelly, 

P. J. J. NicolAIDES, 
Attorneys for Appellee , 
740 15th Street, N. W. 



